SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
Golden Gate Yacht Club,
Plaintift, Index No. 602446/07
V.
AFFIRMATION OF JAMES V.
Societe Nautique de Geneve, KEARNEY IN OPPOSITION TO
' : DEFENDANT’S CROSS-MOTION
Defendant, TO DISQUALIFY PLAINTIFF
_ FROM THE AMERICA’S CUP
Club Nautico Espanol de Vela,
Intervenor-Defendant.

JAMES V. KEARNEY, an attorney duly admitted to practice before the Courts of the
State of New York and not a party to the above-captioned action, hereby affirms the following to

be true, under penalty of perjury, pursuant to CPLR § 2106:

1. I am a partner with Latham & Watkins LLP, counsel for plaintiff Golden Gate

Yacht Club (“GGYC”) in the above captioned action,

2. I respectfully submit this affirmation in opposition to Societe Nautique de

Geneve’s (“SNG”) cross-motion of May 1, 2009.

3. Attached hereto as Exhibit A is a true and correct copy of the Deed of Gift.
governing the America’s Cup, dated October 24, 1887, as amended on December 17, 1956 and

April 5, 1985 by orders of the Supreme Court of the State of New York.

4. Attached hereto as Exhibit B is a true and correct copy of an order and
-judgment of this Court, in the above captioned matter, dated April 7, 2009 (“Order and

Judgment™).



5. - Attached hereto as Exhibit C is a true and correct copy of the Court of
Appeals’ Remittitur and its opinion, dated April 2, 2009, directing the entry of the Order and

Judgment.

6. Attached hereto as Exhibit D is a true and correct copy of a letter from SNG

to the Golden Gate Yacht Club (“GGYC”), dated April 14, 2009.

7. Attached hereto as Exhibit E is a true and correct copy of a letter from SNG to

GGYC, dated July 23, 2007.

8. Attached here to as Exhibit F is a true and correct copy of a press release from
SNG’s racing team’s website entitled “Societe Nautique de Geneve statement,” dated April 23,
2009, and attaching SNG’s letter to GGYC of that same day. (Available at |
http./fwww.alinghi, com/en/3 Jac/news/index.php?idIndex=656 &idContent=19307 (last accessed

May 11, 2009)).

0. Attached hereto as Exhibit G is a true and correct copy of a press release from
SNG’s racing team’s website entitled “Alinghi launches multihull training programme on Lake
Geneva,” dated April 30, 2009, stating that “Alinghi launches multihull training programme . . .
as training platforms towards a multihull America’s Cup in May 2010.” (Available at
http://www.alinghi.com/en/news/news/index.php?idIndex=200&idContent=19382 (last accessed

May 11, 2009)).

10. Attached hereto as Exhibit H is a true and correct copy of the affirmation
submitted by Dave G. Hille on behalf of SNG dated December 6, 2007, submitted as part of the

settle order process on the cross-motions for summary judgment.



11, Attached hereto as Exhibit I is a true and correct copy of a letter sent to Hon.
Herman J. Cahn from Barry Ostrager, counsel to SNG, dated December 12, 2007, submitted as

part of the settle order process on the cross-motions for summary judgment,

12. Attached hereto as Exhibit J is a true and correct copy of a letter sent to Hon.
Herman J. Cahn from Barry Ostrager, counsel to SNG, dated March 26, 2008, submitted as part

of the settle order process on the cross-motions for summary judgment.

- 13. Attached hereto as Exhibit K is a true and correct copy of a letter sent to Hon.
Herman J. Cahn from Barry Ostrager, counsel to SNG, dated April 2, 2008, submitted as part of

the settle order process on the cross-motions for summary judgment.

14, Attached hereto as Exhibit L is a true and correct copy of an excerpt from
| Winfield M. Thomi)son & Thomas W. Lawson, The Lawson History of the America’s Cup, at
90-91 (1902), containing the full text of the second version of the Deed of Gift, which was

conveyed on January 4, 1882.

15. Attached hereto as Exhibit M is a true and correct copy of a letter from James
D. Smith, of the New York Yacht Club, dated August 29, 1893, regarding the Custom House

Measurement’s of the yacht Valkyrie II.

16. Attached hereto as Exhibit N is a true and correct copy of a letter to the New
York Yacht Club from G. L. Watson & Co., dated July 22, 1895, and received August 8, 1895,

enclosing the Certificate of Registry of the yacht Valkyrie II1.

17. Attached hereto as Exhibit O is a true and correct copy of the Excerpt from

Certificate of British Registry of Yacht Shamrock II, dated September 16, 1901.
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18. Attached hereto as Exhibit P is a true and correct copy of the letter sent to
Commodore C. Douglas Alford from H, Michael Fay, dated June 8, 2008, enclosing a Certificate

of Registry of the yacht New Zealand.

19. Attached hereto as Exhibit Q is the affidavit of Michael D. Drummond, sworn
May 8, 2009.
20, Attached hereto as Exhibit R is a true and correct copy of the Certificate of

Documentation of the vessel Island Paradise, issued by the Department of Homeland Security,

United States Coast Guard, dated August 8, 2005.

21. Attached hereto as Exhibit S is a true and correct copy of the Decision of the
Court in Mercury Bay Boating Club v. San Diégo Yacht Club, Index No. 21299/87, No.

21809/87, slip op. (Sup. Ct. New York County Now. 25,.1987) (Cipatrick, 1.).

22, Attached hereto as Exhibit T is a true and correct copy of GGYC’s Certificate

of Name, Rig, and Specified Dimensions of Challenging Vessel.

23, Attached hereto as Exhibit U is a true and correct copy of the Order in Little

Prince Prods. v. Scoullar; Index No. 108849/94, slip op. (Sup. Ct. New York County Nov. 19,

1997).

24, Attached hereto as Exhibit V is a true and correct copy of wepages from the
32nd America’s Cup website (http.//www.americascup.com/en/index_archive php) regarding the
America’s Cup defenders Vigilant (which raced against Valkyrie IIin 1893), Defender (which

raced against Valkyrie III in 1895), and Columbia (which raced against Shamrock II in 1901).



25. Attached hereto as Exhibit W is a true and correct copy of a letter from SNG

to GGYC, dated May 5, 2009.

26.  Attached hereto as Exhibit X is a true and correct copy of “Team NZ rule out
- building multihull boat,” NZ City News, dated April 24, 2009. (Avdilable at

http://home. nzcity.co.nz/news/article.aspx?id=99295 &fm=video-latest,nrhl (last accessed May

11, 2009)))

Dated:May 11, 2009
New York, NY

ﬂ&ﬁ V. KEARNEY Rl
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DEED OF GIFT

This Deed of Gift, made the twenty-fourth day of October, one thousand eight
hundred and elghty-seven, between George L. Schuyler as sole surviving owner
of the Cup won by the yacht AMERICA at Cowes, England, on the twenty-second
day of August, one thousand eight hundred and fitty-one, of the first part, and the
New York Yacht Club, of the second part, as amended by orders of the Supreme
Court of the State of New York dated December 17, 1956, and April 5, 1985,

. WITNESSETH

That the sald party of the first part, for and in consideration of the premises and
of the performance of the conditions and agreements hereinafter set forth by the
party of the second part, has gran » bargained, sold, assigned, transferred, and
set over, and by these presents does grant, bargain, sell, assign, transfor, and
set over, unto said party of the second part, its successors and assigns, the Cup
won by the schooner yacht AMERICA, at Cowss, England, upon the twenty-
second day of August, 1851. To have and to hold the same to the said party of
the second part, its successors and assigns, IN TRUST, NEVERTHELESS, for
the following uses and purposes:

~ This Cup is donated upon the conditions that it shall be preserved as a perpetual
Challenge Cup for friendly compeition between foreign countries.

Any organized Yacht Club of a foreign country, incorporated, patented, or

- licensed by the legisiature, admiralty, or other executive department, having for
its annual regatta an ocean water course on the sea, or on an arm of the sea, or
one which combines both, shall always be entitled to the right of sailing a match
of this Cup, with a yacht or vessel propelled by sails only and constructed in the
country to which the Challenging Club belongs, against any one yacht or vessel
constructed In the country of the Club holding the Cup. ‘

The competing yachts or vessels, if of one mast, shall be not less than forty-four
feet nor more than ninety feet on the load water-line; if of more than one mast
they shall be not less than eighty fest nor more than one hundred and fifteen feet
on thes load water-line, ‘ -

The Challenging Ciub shall give ten months' notice, in writing, naming the days
for the proposed races; but no race shail be sailed in the days intervening
between November 1st and May 1st if the races are to conducted In the Northermn
Hemisphere; and no race shall be salled in the days Intervening between May 1st
and November 1st if the races are to be conducted in the Southern Hemisphere.
Accompanying the ten months' notice of challenge there must be sent the name
of the owner and a certificate of the name, rig and foliowing dimensions of the
challenging vessel, namely, length on load water-fine; beam at load water-line
and extreme beam; and draught of water; which dimensions shal! not be



exceeded; and a custorm:house registry of the vessel must also be sent as soon
as possible. Center-board or sliding keel vessels shall always be allowed to ,
compete in any race for this Cup, and no restriction nor limitation whatever shall
be placed upon the use of such center-board or sliding keel, nor shall the center-
board or sliding kee! be considered a part of the vessel for any purposes of
measurement. : '

The Club challenging for the Cup and the Club holding the same may, by mutual
consent, make any arangement satisfactory to both as to the dates, courses,
number of trials, ruies and sailing regulations, and any and all other conditions of
the match, in which case also the ten months' notice may be waived.

In case the parties cannot mutually agree upon the terms of a match, then three
races shall be sailed, and the winner of two of such races shall be entitled to the
Cup. All such races shall be on ocean courses, free from headlands, as follows:
The first race, twenty nautical miles to windward and return; the second race an
equilateral triangular race of thirty-nine nautical miles, the first side of which shail
be a beat to windward; the third race (if necessary) twenty nautical miles to
windward and return; and one week day shall intervene between the conclusion
of one race and the starting of the next race. Thess ccean courses shali be
practicable in all parts for vessels of twenty-two feet draught of water, and shail
be selected by the Club holding the Cup; and these races shall be sailed subject
to its rules and sailing regulations so far as the same do not conflict with the
provisions of this deed of gift, but without any times allowances whatever. The
challenged Club shall not be required to name its representative vessel until at a
time agreed upon for the start, but the vessel when named must compete in all
the races, and each of such races must be completed within seven hours.

Shouid the Club holding the Cup be for any cause dissolved, the Cup shall be
transferred to some Club of the same nationality, eligible fo challenge under this
deed of gift, in trust and subject to its provisions. In the event of the failure of
such transfer within three months after such dissolution, such Cup shall revert to
the preceding Club hoiding the same, and under the tarms of this deed of gift. It
is distinctly understood that the Cup is to be the property of the Club subject to

- . the provisions of this deed, and nct the property of the owner or owners of any

vessel winning a match.

No vessel which has been defeated in a match for this Cup can be again
selected by any Club as its representative unil after a contest for it by some
other vessel has intervened, or unil after the expiration of two years from the
time of such defeat. And when a challenge from a Club fulfilling all the conditions
required by this instrument has been received, no other challenge can be
considered until the pending event has besn decided.

AND, the said party of the second part hereby aocephé the said Cup subject to
the said trust, terms, and conditions, and hereby covenants and agrees to and




with said party of the first part that it will faithfully and will fully see that the
foregoing condltions are fully observed and complied with by any contestant for
the said Cup during the holding thereof by it; and that it will assign, transfer, and
deliver the sald Cup to the foreign Yacht Club whose representative yacht shall
have won the same in accordance with the foregoing terms and conditions,
provided the said foreign Club shall, by instrument in writing lawfully executed,
enter with said part of the second part into the like covenants as are herein
entered into by it, such instrument to contain a like provision for the successive
assigness to enter into the same covenants with their respective assignors, and
to be executed in duplicate, one to be retained by each Club, and a copy thereof
to be forwarded to the said party of the second part.

IN WITNESS WHEREOF, the said party of the first part has hersunto sst his
hand and ssal, and the said party of the second part has caused its comorate
seai to be affixed to these presents and the same to be signed by its Commodore
and attested by its Secretary, the day and year first above written.

GEORGE L. SCHUYLER, (L.S.) In the prasence of THE NEW YORK YACHT
CLUB H. D. Hamilton. by Elbridge T. Gerry, Commodore (Seal of the New York
‘Yacht Club) John H. Bird, Secretary 7 -
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COUNTY OF NEW YORK: IAS Part 49

e X
GOLDEN GATE YACHT CLUB,

Plaintiff, -

- against - : o Index No. 602446/07

SOCIETE NAUTIQUE DE GENEvE, FilLE

Defendans, MAY 132008 -
CLUB NAUTICO ESPAROL DR VELA, ~ounTY CLERK MAY 13 2008
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Memorandum of Law in Opposition ang the September s, 2007 Affidavits of Hamish Ross angd
Miquel Terrasa Monasterio, including the exhibits attacheqd thereto; on Sequence be

Application; Mot tep a ! SNG’s September 21 Notice of Motion
and Memorandum of Law, the Affidavit of Hamish Ross and Affirmation of David G, Hille

including the exhibits thereto, and SNG's September 21, 2007 Commercia] Division Rule 19-a




Renew and Reargue pursuant to CPLR 2221, the Affidavit of Fred Meyer and the exhibits
attached thereto; GGYC’s January 2, 2008 Memorandum of Law in Opposition to SNG’s
Memorandum of Law in Support of Motion to Renew and Reargue, the Affirmation of Gina M.
* Petzocelli and the exhibits attached thersto; SNG's January 14, 2008 Order to Shou Cause, the
Affirmation of Jonathan K. Youngwqod and the exhibits attached thereto; the January 23, 2003
Affirmation of Gina M. Petrocelli and the exhibits attached theren;; the January 28, 2068
Afﬁﬁnation of Barry R. Omager and the éxhibit:; attached thereto; GGYC’s March 26, 2008

Notice of Filing and the exhibit attached thereto; SNG’s March 28, 2008 Notice of Filing and the

exhibit attachc_:d thereto; GGYC’s April 1, 2008 Notice of Filing and the exhibit attached thereto;

| SNG's April 2, 2008 Notice of Filing and the exhibit attached thereto:
AND upon heaﬁné oral a?guuient from counsel for the parties on September 10, 2007,

- October 22, 2007, January 14, 2008, January 23, 2008, and Ap;il 2, 2008;
AND, upon all prior Pleadings and proceedings hereto; ' -
AND, upon the Decision and Order issued by this Court on November 27, 2007 (the

“November 27, éOO’? Decision™) granting Plaintiff GGYC's Cross-motion for summary
judgmem,-dismissing GGYC’s breach of fiduciary duty claim aéainst SNG and directing the
parties to “Settle Order”, a true copy of whick is annexeqd heret(; as Exhibit A;

AND, whereas, on July 11,2007, GGYC issued 2 “Nofice of Challenge for the America’s

Cup” (“Notice of Challenge™) that the Court deteﬁnined to be a valid challenge in its |

November 27, 2007 Decisidn; whereas, at a Sepfember 10, 2007 hearing before the Court on

GGYC’s motion for preliminary injunction and expedited discovery, the Court inquired whethey -







Deed of Giﬁ_; and it is further

ORDERED that the Clerk of Court is directed to enter judgment accordingly.

Dated: May 12, 2008

FILED

ENTER: ' MAY 13 2008
' e CLERK'S OFFi
] /')({L_’ (Cug COUNTY
is.c.

CleX

en Mot Cotn

’raﬁﬁi;‘"r”éfmw&b?ﬁ ﬁ,ﬁ%ﬂ%%ﬁa%“?mmmmﬁﬁi :

2t
i RN




SUPREME COURY op THE STATE OF NEW Y
OGNTY aQF N&W YJRF

A e e |

GOLDEN GATE.YACHT CLUE, !

ﬁla'intiff . "
- Aacgai E ~
, dains Index No. 602446 / o7

- T N 4 T E &) v
‘ bO("'Iz.VTE AUTTQUE DE GENEVE ORDER AND JUDGMENT

Defendant,

CLUB NAUTTCO ESPANOL DE VELa,

Intexvenor—nefendant .

e . e . —— -..——-_.—--...—--—.._,..-u—._l

LATHAM & WATKINS III’ ‘
Ammmwﬁv '=|! Es EE E:' J‘(
BHS THRD avonor APR =7 2009

NFW YORK NEW yOfK UOLs 4802

2121 908-.200 'AT : (-(— . 95 N
" NY., CO. CLKS OFFICE

I .
To Service of a copy of the withip js hereby admitieq,

DL s 20.......




EXHIBIT C



Hlelon

Suwte of Rew Vork |
Court of Appeals Remittitur

HON. CARMEN BEAUCHAMY CIPARICK, Serlor Assciat Judge, preciding,

No. 25 | | -
Golden Gate Yacht Club, '
Appellant, - P Y
v. .
Societe Nautique De Geneve, '
Respondent, o ‘ ‘ _

Club Nautico Espanol De Vela,
Intervenor-Respondent,

- Appellant in the above entitled appeal appeared by Latham & Watkins, LLP; respondent
appeared by Simpsen Thacher & Barleit, LLP; intervenor-respondent appeared by Debevoise
. & Plimpton, LLP; and amici curize appeared by Carter Ledyard & Milburn, LLP; Sheppard

Mullin Richter & Hampton, LLP; Troutman Sanders, LLP; Menz Bonner & Komar, LLP;
Friedman Kaplan Seller & Adctman, LLP; and Meisebnan Denlea Packman Carton &
Eberz, P.C. ‘ _

The Court, after due deliberation, orders and adjudges that the order is reversed, with
cests, and orders of Supreme Court, New York County, reinstated, Opinion by Judge Ciparick.
Judges Graffeo, Read, Smith, Pigott and Jones concur. Chief Judge Lippman took no part,

The Court further orders that this record of the proceedings in this Court be remiited to
the Supreme Court, New York County, there to be procecded upon according to law.,

I certify that the preceding contains a correct record of the proceedings in this appeal in
the Court_ of Appeals and that the papers required to be filed are attached.

ﬁwﬂ.ém_ |

Stuart M Cohen, Clerk of the Conrt

Court of Appeals, Clerk's Office, Albany, April 2, 2009



- Btate of New Bork
‘Court of Appeals

No, 25 : .
Golden Gate Yacht Club, '
oty OPINION
V - . .
Societe Nautique De Geneve,
Respondent,

Club Nautico Espanol De Vela,
Intervenor-Respondent,

This opinion i3 uncorrected and subject to revision
before publication in the New York Reports.

- Maureen E. Mahoney, for appellant.
Barry R. Ostrager, for respondent.
David W. Rivkin, for intervenor-respondent.

. New York Yacht Club; The San Diego Yacht Club Sailing
Foundation et al.; william I. Koch; Team French Spirit et al.;
Deutscher Challenger Yacht Club et al.; Reale Yacht Club
Canottieri; Savoia et al,; City of Valencia, Spain, amigi curiase,

 CIPARICK, J.:
This appeal involves the preeminent intermational
sailing regatta and match race, the America's Cup. Wérhad
occasion once before to examine the charitable trust that governs
the competition. 1In B c1 San Diegop Va

Club (76 N¥2d 256 [1990]), we strictly construed the provisions

-1 -
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©of the trust instrument, the Deed of Gift, to allow multihulled
vessels to compete in the America's Cup race. Today, we are
called upon to reexamine the Deed of Gift to determine the
eligibility criteria for a Challenger of Record -~ specifically
whether the phrase "hav1ng for its annual regatta" requires a
yacht club to hold an annual regatta on the Ssea prior to issuing
its challenge (Deed of Gift, October 24, 1887, § 4). We conclude
that it does.

The story of the America's Cup begins on August 22,
1851, after the schooner yacht, America, entered a race against
British sailing vessels around the Isle of Wight, winning a large -
silver cup. In honor of the winning boat, the trophy wasg
christened the "America’'s Cup,” which became the corpus'of-é
charitable trust created under the laws of New York and donated
pursuant to a Deed of @Gift to the New York Yacht Club in 1857,
The Deed of Gift establishes the rules governing the America's
Cup and provides that the holder of the Cup becomes ites sole
trustee and is succeeded only by a’'successful challenger in a
race at sea. The original Deed of Gift required only that the
challenger be an "organized" yacht club,

Duringvthe first 30 years after its inception, problems
arose with the administration of the competition. As a result,
the Ame;ica's Cup was twice,feturned to George L. Schuyler, the
sole-surviving doneor, after two disappointing America's Cup races

were salled by Canadién Great Lake yacht clubs under the command
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of Captain Alexander Cuthbeft; Neither of the challenging
vessels could withstand the rigors of open sea competition. The
Countess of Dufferin, the first challenging vessel was described
as having "fresh water written all over her. . . {hler hull
lacked finish, being as rough as a nutmeg grater. . . and had
little of the shipshape appearance expected of a cup
challenger."* The Atalanta, the second'chaiienging vessel, was
also denounced by critics as being "a new yacht, hastily built,
totally untried and miserably equipped. . ,"* To deal with thzs
"unseawcrthlness" issue, Schuyler amended. the Deed of Gift with
the intent of precluding Great Lakes yacht clubs from competing
and;reconveyed the Amefica's Cup to the New York Yacht Club to
hold in trust In addition to requiring that a challenger be an
"organlzed" yacht club, the amended Deed of. @Gift, dated October
24, 1887, added new eligibility requirements that a challenger
must meet, including that it'be "incorporated, patented or
lieensed by the Legislature, admiralty or other_executive
- department, having for its annual regatta an ocean water course.

." (Deed of Gift October 24, 1887, § 4). The Deed further
.provldes that the Cup "shall be preserved as a perpetual

Challenge Cup for friendly compet1t1on between foreign

! Winfield M. Thompson and Thomas W. Lawson, The Lawson
History of the America's Cup: Record of Fifty Years, at 78
[Ashford Press Publishing, Southampton 1986) (internal _guotaticns
omitted) .

? 1d. at 8s.
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and the Challenger of Record agree to such an arrangement and
provide in ‘their protocol for such participation. Traditionally,
‘challengers that are allowed to participate based upon the mutual
agreement of the Defender and the Challenger of Record pursuant
to their resulting protocol, are known .as Mutual Consent
Challengers. Hdwever, should the Defender and the Challenger of
.Record fail to reach an agreement as to the terms under which
they will race, the Deed of Gift contaiﬁe a default match
provisien for a one-on-one race between the Defender and the
‘Challenger of Record. ”

On July &, 2007, . SNG as the Defender and CNEV as _
Challenger of Record, published a protocol for the 33rd Americe's

Cup setting forth the conditions of the competition that includes

- an arbitration provision to resolve disputes On July 11, 2007,

‘plaintiff Golden Gate Yacht Club (GGYC) ,* disputing the validity
of CNEV's challenge, primarily on the basis that CNEV was not a
bona fide yacht club -- formed only a few days before submitting
its challenge -- and had never held an annual regatta, Presented
. its'ewn-Notice of Challenge, SNG rejected GGYC's challenge on
the basis that CNEV's challenge was first in time and since
CNEV's challenge had already been accepted, no other challenge
could be considered until after CNEV's challenge had been

decided.

® GGYC is a yacht club incorporated in the State of
California.
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On July 20, 2007, SNG, eeeking to resolve the validity
of CNEV's challenge, initiated an arbitration proceeding pursuant
to the dispute resolution mechanism previded for in the 3$rd

protocol. The 33rd America's Cup Arbitration Panel invited GayC
| to'perticipate in the afbitration. GGYC rejected the invitation
and commenced this present 1itigation because it could
participate in the arbitration, only b? dgreeing to the protocol,
thereby exposing_itself to possible disqualification at SNG's
sole discretion. The Arbitration Panel ultimately found that the
Deed of Gift does not require a chellenging club to have held an
annual regatta prior to issuing its Notice of Challenge and
therefore CNEV's Notice of Challenge was valid. Aall parties
concede that the arbitration decision is not binding upon us.

In the present action, GGYC alleges that SNG breached
the Deed of Gift and its flduclary duty as trustee by accepting
CNEV'g challenge because CNEV failed to comply with the
challenger eligibillty criteria set forth in the Deed of Gift
elnce CNEV was not an organlzed yacht club and had never -
conducted an annual regatta.’ Both sides moved for summary
judgment. Although Supreme Court diemissed GGYC's breach of
fiduciary duty claim, it declared that the Notice of Challenge
issued by CNEV was indeed invalid because CNEV failed to meet the
Deed of Gift's eligibility requirements as it had not held an

annual regatta on an ocean water course prior to submitting its

7 CNEV was allowed to intervene in this action,

- & -
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Notice of Challenge to SNG. Supreme cQurt; strictly ipterpreting
the Deed of Gift, declared GGYC to be the Challenger of Record.
A divided Appellate Division reversed,-holding the 1anguage of
the Deed to.be ambiguous and declaring the Notice of challengé
iséued by CNEV valid,land CNEV the rightﬁul Challenger of Record._
éGYc appealed pursuant to CPLR 5601 (a) dissent grounds'and we now

reverse.
In Mercury Bay, where we resolved a dispute regarding a
type of vessel that arose relating to the 27th America‘s Cup

match, we stated that the

"{llong-settled rules of construction
preclude an attempt to divine a settlor's
intention by looking first to extrinsic
evidence. Rather, the trust instrument is
to be construed as written and the _
settlor's intention determined golely Efrom
the unambiguous language of the instrument
itself. It is only where the court
determines the words of the trust
instrument to be ambiguous that it may
properly resort to extrinsic evidence®
(id. 76 NY2d at 267).

The relevant provisions of the Deed of Gift, to be
construed here at paragraph 4 provide that:

"[alny organized Yacht Club of a foreign
country, incorporated, patented, or
licensed by the legislature, admiralty, or
other executive department, having for its
annual regatta an ocean water course on
the sea, or on an arm of the sea, or one
which combines both, shall always be
entitled to the right of sailing a match
for this Cup."

The Deed, in paragraph 10, further provides that;
when a challenge from a Club fulfilling

-7 -
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all the conditions required by this
ingtrument has been received, no other
challenge can be considered until the
pending event has been decided."

Finally, paragraph 11 of the Deed states that the trustee:
"hereby covenants -and agrees . , . that it
will faithfully and will fully see that
the foregoing conditions are fully
obgerved and complied with by any
contestant, "

Thus, to éomply with the eligibility requirehents as
outlined by the Deed, a challenger must be (1) an organized yacht
club, (2) foreign, in that it is not of the same country as the
truétee yacht club, (3) incorporated in its local Jurisdiction or
. officially recognized either through a license or patent from its
government, (4) and "having for its annual regatta an ocean water
course on the sea or an arm of the sea or one which combines
both." It is the last requirement that divided the court below®
in light of the fact that CNEV had not held an annual regatta on
- the sea prior to submitting its Notice of Challenge. It is
undisputed that the defender has the ocbligation to address a
challenge only when the challenger is a "club fulfiiling all the
conditions required" (Deed of Gift, October'24, 1887, 9§ 10},

When such a challenge occurs, all other challenges are

foréclosedr

As we stated in W.W.W. Assoc, v @iancontieri (77 Ny2d

° Supreme Court did not decide the question of whether CNEV
was "organized" under the Deed and it is not necessary for us to
reach this issue to resolve this appeal. : '

- 8 -
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157, 162 [1990]), "[e]lvidence outside the four corners of the
.doéument as to what was really intended but unstated or misstated
is generally inadmissible to add to or vary the writing.n ‘The
' Appellate Division majority deemed the phrase, 'having for its
annual regatta," ambiguous and therefore found it appropriate to
glean the settlor's intention as to the meaning and purpose of
this phrase by looking to extrinsic evidence. We disagree and
find the phrase to be unambiguous As we did in Mercury Bay, we
must first examine the plain. language of the Deed of Gift and
determine, as a matter of law, whether the language ‘can be
construed as written and the settlor's intention determined
éolely from the unambiguous language of the instrument itself.

In looking at the plain language of the Deed of Gift

' “itgelf, as we must, we first note that the annual regatta

requirement is only one of a list of eligibility requirements set
forth in the Deed of Gift. The settlor clearly placed the
requirements of “organized" and "incorporated, patented, or
licensed" in the past and intended that a challenger would
continue to meet these eligibility réquirements in the present
and future. For example, the term "1ncorporated" refers both to
a past event of 1ncorporation and to a continuing status. We
believe that the settlor intended the same to be true for the
"annual" regatta requirement. By using the word "annual," the
settlor suggested an event that has already occurred at least |

once and will occur regularly in the future. Taken as a whole,
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‘we eonclude that the settlor intended to link the annual regatta
reqﬁirement to the other eligibility requirements in that the
challenging yacht club has in the past and will continue in the
future "having" an annual regatta on the sea. Any other.
interpretation would render the annual regatta requirement a
nullity.?® -

The settlor clearly intended that for a challenglng
vacht club to be within the eligibility requirements, it must
have held at least one qualifying annual regatta before it
Submits its Notice ‘of Challenge to a Defender and demonstrate
that it will continue to have qualifying annual regattas on an
ongoing ba51s Thus, SNG is wrong in its claim that the regatta
requirement can be satisfied by race time rather than at the time
of challenge. We conclude there is no ambiguity as to the annual
regatta clause at issue. When read in the context of the entire
Deed of Gift, the challenger must demonstrate that its Notice of
Challenge "fulfill[s]) all the conditions required" (Deed of Gift,
October 24, 1887, Y 10) at the time it submits its challenge.

SNG and CNEV asgert that the existing practice among
Defenders and Challengers of Record to allow Mutual Consent
Challengers to part1c1pate in the America's Cup, even w1thout

having held an open sea course regatta is evidence that the

* The fact that CNEV has since held two ocean course
regattas, one in November, 2007 and a second in November, 2008 ig
of no moment since none had been held in July, 2007 prior to CNEV
submitting its Notice of Challenge to SNG.

- 10 ~
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gsettlor intended that a challenging yacht club is not required to
have held a regatta on the open sea prior to issuing its Notice
of Challenge., This assertion has no merit because the plain
language of the Deed of Gift itself forecloses such an illogical
conclusion., Even if the language of the Deed of Gift were
ambiguous, evidence of these practices would not qualify as
extrinsic evidence of the settlor's intent in 1887 as these
practices emerged-much later. Thus, the decision of the Defender
and the Challenger of Record to waive the eligibility
‘requirements for yacht clubs seeking to parﬁicipate as Mutual
Consent Challengers has_no bearing on whether a vacht c¢lub
seeking to establish itoelf as the Challenger of Record must meet
the requirements imposed by the Deed of Gift itself,

Since CNEV has failed to show that at the time it
‘submitted its Notlce of challenge it was a "[c]lub fulfilling all
the conditions required by" the Deed of Gift, it does not qualify
as the Challenger of Record for the 33rd America's Cup
competition and Supreme Court was correct in declaring GGYC to be

the valid Challenger of Record _

| It has been posited that the.right to act as trustee of
the America'e Cup should be decided on the water and not in a
courtroom. We wholeheartedly agree. ' It falls now to SNG and
GGYC to work together to maintain this noble salllng tradition as
"a perpetual Challenge Cup for friendly competltion between
foreign countries" (Deed of Gift, October 24, 1887, § 3}.

- 11 -
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Accordingly, the order of the Appellate Division should .

be reversed, with costs, and the orders of Supreme Court
reinstated.
*'*‘*.*******.***.*.-* LI
Order reversed, with costs, and orders of Supreme Court, New York
County, reinstated. Opinion by Judge Ciparick. Judges CGraffeo,

Read, Smith, Pigott and Jomes concur. Chief Judge Lippman took
no part.

Decided April 2, 2009

- 12 -
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No. 25 ‘ ‘Order reversed, with costs, and orders of-
Golden Gate Yacht Club, Supreme Court, New York Ceounty,
Appellant, : reinstated. :
v. _ Opinion by Judge Ciparick.
Societe Nautique De Geneve, Judges Graffeo, Read, Smith, Pigott and
Respondent, . Jones concur. ’
Club Nautico Espanol De vela, : Chief Judge Lippman tock no part.

Intervenor-Respondent.
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- Societé NauTioue pe GENEVE

14 April 2009

Marcus Young

Commodore

Golden Gate Yacht Club

#1 Yacht Road

San Francnsco. California 94123

Dear Commodore,

We are in receipt of your letter of Apnf 7, 20()9 We are ready and happy to meet with

" you at the earliest convenience. ‘We would propose a meeting on April 23, 2009 at

witzerland. Please let us know if this date

10.30 am (CET) at SNG (3 ofhces in. Gen' _
ill:be attending this meeting.

nerica’s Cup on the terms set forth in its
t .o‘f its chaii'engi‘ng vessel.

have tlil yet 10 receive the custom-house
el, which the Deed of Gift required GGYC to deliver
“as soon as poss:ble Please prov;dh; __th cemﬂcate as S00N as possible.

Yours sincerely,

Fred Meyer
Vice Commodore

Port Noir » CH-1223 Cologhy
Secrétariat T +41 22 707 05 00 # F +41 22 707 05 Q9 « Restaurant T +41 22 736 39.20
e-mall: admin@nautique.org « www.nautigue.org
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Exhibit H to Ehman Affidavit-
Letter from Fred Meyer and Jean-Claude Rey, dated J uly 23, 2007
[pp. 140-146] ' :

Socieré Naunique be GENEVE

_zsﬂ,lmyzody

Golden Gate Yacht Club-
#1 Yacht Road

- San Francisco .
Califomnia USA 84123

‘Dearcommodom.
We refer to your latiers datad 11th July 2007,

Youars referred to the terms of tha Deed of Gift which expressly pravents Sockét Nautiqhe e -
Geridve from conskieration of another challenge unlil the pending challange of Club Naulico
Espafiol de Vela-has been decided. - L . - :

mmwlmmmdwswgéwmdgmbMHssmﬁlde .
mmm‘gm@m.&dmmqﬁsamm.mcmmmﬁddavm itisa -
valid challenge under the tenms of thé Déed & Gift.ii aX respects. Socléts Naufique de Genave
" was obiiged to accept tha challeme,aﬁqm:mqaxerdséofﬂsdﬁs,iamevmdﬂnﬂnmg
and will honour i, Ty T )
Fhmgammedmadﬁlm%ﬁéﬁNaWdeGenévbmdnbNamepaﬂ&daVﬂa
have made, Ih accordance with the terms of the-Uoed of Git, amangemems by way of. mestual
consent salistactory to both for the prospective 33rd. America's Cup. it is entirely up tothe
-Golden-Gata Yacht Club to decide whethar or riot:%t wishes 1o apply, In due course, to
participate in the prospective 33" America’s Cup iinder these agread tesms, once further detalls
- are anpounced as pravided in the Protacol Goveming the Thirty-thind America’s Cup. .

Your challenga Is herewith retumed with this latior.
Your attantion Is drawn to Arlice 2.4 and.Artide 2.7(d) and the.possible consequences should

- you dis| the binding eﬁed'ofme'ﬁmedGmng_ ing the 33rd Amersica’s Cup, or you puisue™™ =~
ammmﬁamﬁmmmmam@mﬂammwsc%m -

Kind vegards.

Yours sincerely

Fred Meyer | . Jean-Claude Rey -
Vice-commmuodare . Centra! Committee Member
Socists Nautique ce Gendve Soclété Nautique de Genéve

o + PoftNolrs CH-1223 J
Secrétarhat T 441 22 707 05 00 » £ +41 22 707 0S 09 » Rastarant T +41 22 736 39 20
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Alinghi : Defender of the 33rd America's Cup - Société Nautique de Genéve statement

alrnghr

DEFENDER I3t AMESICA'S CUB

Abingha

LATEST ON 33RD AC

AMERICA'S CUpP
HISTORY

PAST RESULTS
LINKS

LATEST NEWS

10.05.2009

Ernesto Bettarelii's
Alinghi SUI1 wins first
regatta of the D35
series on Lake Geneva

09.05.2009

Two wins far Ernesto -
Bertarelli on Alinghi
SUT1 at D35 regatta,
déy two

08.05.2009

Maiden race for Alinghi
SUI6 on day one of the
D35 Championship

POLL

Have you visited our
video sectlon, Alinghi
TV?

Yes, frequently
Yes, but not often

No, I haven't
»Vote

-

http://www.alinghi.com/en/3 3ac/news/index.php?idIndex=656&idContent=19307

33rd AC

Page 1 of 2

Mews tmages Goodies ucsthook Riain Nedin

News
23.04.2009 (15:05 CET) - Geneva, Switzerland - Alinghi

Société Nautique de Genéve statement

The Société Na'uthue'de G‘ené\}e, the 335& Ameriéa ’5 Cllp deféndlng ;/aéht d
(Photo credit; Carlo Borlenghi/Alinght)

- oz )

(Left to right) Lucien Masmejan, §

counsel; Fred Meyer, SNG vice-

commodore and Brad Butterwort
Alinghi team skipper

{Photo credit: Carlo Borlenghi/Alingt

At 2 meeting today in Geneva, the America’s Cup defending yacht club, Société Nautic
Genéve (SNG), conflrmed that it accepts the Golden Gate Yacht Club’s (GGYC) challen
the 33rd America’s Cup and Informed representatives of the American yacht club ti

team, Alinghi, will be ready to race their 90x90ft boat (as stated in the GGYC Not
Challenge) in 2010.

SNG expl;essed its willingness for the challenger selection to be open to other teams ar
encouraged GGYC to do so by offering them more time for teams to prepare if necess.
was also stated that the SNG would be flexible and ready to discuss other terms of thi

5/10/2009



Alinghi : Defender of the 33rd America's Cup - Société Nautique de Genéve statement Page 2 of 2

America’s Cup such as race format, venue or calendar,

» The SNG writes to the GGYC after the meeting on 23 Aprii

http://www.alinghi.com/en/3 3ac/news/index.php?idIndex=656&idContent=1 9307 5/10/2009



SocieTé NauTiQuE bE GENEVE

Mr Marcus Young
Commodore

The Golden Gate Yacht Club
1 Yacht Road

San Francisco

California 94123

USA :

23 April 2009
33" America’s Cup

Dear Commaodore

We are writing to you following fhé".f_;__,eg‘; nd meeting we had with representatives of
your Yacht Club at SNG on April 23,2009,

Contrary to what you indicated in'y6ur

d-ated Aprit 7, 2009, you have unilaterally
scussions and decided to make public all
as thls is not in the spirit of positive dis-

elected to breach the confidentiality of
your letters and proposals. We'des
cussions and negotiations. -

At this stage and as condition for any further mutual agreement discussions, we re-
quest that you finally declare your chal T

all sek

ame, Rig and specified Dimensions of a
‘your Certificate was referring to a keel
proceedings that the Certificate was
equence, Justice Cahn ruled in your
d May 12, 2008, which have now both

On July 11, 2007, you issued a Certi
90.by 90 feet keel yacht named USA
- yacht, you kept the position throughc
indeed referring to a multi-hull vesse
favour in two orders, dated March 1
entered in force.

0 your challenge at SNG on March 27,
2008, your representatives, Mr. R nd Mr. Tom Ehman, insisted on set-
ting an early date in October 200 our challenging vessel. They indi-
cated that such vessel was well under construction and that it was going to be
launched soon. This was confirmed by a press release issued by BMW Oracle Racing
on April 8, 2008.

At the first meeting that was held

As a consequence, we required you to deliver the Custom House Registry Certificate
and in a letter of April 29, 2008, you indicated that you “were in communication: with a
US Coast Guard approved measurement organization” and that you were “fallowing
the customary process for obfaining the tonnage certificate and then the Certificate of
Documentation from the US Coast Guard”. You confirmed this again in your letter of

19" May 2008.

. At pgrr
8820455 Port Noir » CH-1223 Cologny -
Secrétariat T +41 22 707 05 00 » F +41 22 707 05 09 + Restaurant T +47 22 736 39 20
e-mail; admin@nautique.org « www.nautique.org



SociéTé NauTiQuE bE GENEVE

In your press statements and letters of August 2008, we could read that your challeng-
ing vessel had “touched water” and that it was a giant trimaran, which had a waterline
beam and length as per your Certificate. However, and contrarily to what you prom-
ised, you sitill have not delivered the Custom’s House Registry Certificate and you keep

referring in some of your letters to a mono-hull keel yacht.

We now require you to confirm in good faith that the boat that you have launched on
August 22, 2008 In Anacortes (USA), is the vessel described in your Certificate dated
July 11, 2007, and named USA and we invite you to deliver immediately the corre-
sponding Custom House Regi

We further draw your attention t6 the fact that — based on your Certificate and your
aforementioned declarations — we have bge dilding a giant multi-hull to meet your
challenge on the water. We did so ingoodfaith based on the aforementioned declara-
tions and we have assumed that you we ng like us in good faith. If it were proven
not to be the case, we would have fo reserve the right to claim for the damages arising
for our Yacht Club. L

r.boat in the coming days and we confirm
-other issue related to the Match for the
a Challenger Selection Series and a rea-
S an opportunity to-prepare.

We now assume that you will declare y
that we are happy to discuss with
America’s Cup including the organisatio
sonable extension of time to allow:challe;

At this stage, we wish to confinn arrs
mutual agreement can be.se
of the Deed of Gift. We hay
Deed of Gift and the rulings-of

ts for the 33™ America’s Cup, i no further

cconducted under the default terms
terms of your notice of challenge, the
ris. ' We advise as follows:

n:the water in accordance. with the terms of the
@ strictly to all aspects of your notice of
d the decisions of the Courts.

1. It is our intention to meet yo
Deed. To accomplish this, we'v
challenge dated 11 July 2007,

2. Our vessel, if of one mast, shal
than ninety (90) feet on the load
be less than eighty (80) feet no
on the load water-line. :

ot less than forty-four (44) feet nor more
er-line; if of more than one mast it shall not
than one hundred and fiftéen (115) feet

3. In accordance with your nc e which specified Match dates for a
Northern Hemisphere venue anc th clubs are situated in the Northern
Hemisphere, you are advised that Sociéts Nautique de Genéve will select a
venue in the Northern Hemisphere, with the consequence that pursuant to the
express terms of the Deed under which we are both bound, the scheduled dates
for the match shali be 3 May 2010 for the first race, 5 May 2010 for the second
race and if required 7 May 2010 for the third race. In any case, one (1) week
day shall intervene between the conclusion of one (1) race and the start of the
next race. These dates are the very eariiest dates permitted for the Match by
the.Deed:after expiry of your tolled 10 month notice period.

k4

e . .
8820458 _ Port Noir » CH-1223 Cologny 2
’ Secrétariat T +47 22 707 05 00 » F +41 22 707 05 09'» Restaurant T +41 22 736 39 20
- e-mail: admin@nautique.org » www.nautique.org



We:look forward to racing in the: 339 A __
come a challenger for the 34™ America
event where the cost of competition all

Three (3) races shall be sailed and the winner of two (2) of such races shall be
entitled to the Cup. All such races shall be on ocean courses, which may in-
clude a venue in the Mediterranean, Baltic, North, Red, Black or other similar
Sea, free from headlands, as follows:

The first race twenty (20) nautical miles to windward and return; the sec-
ond race an equilaterat triangular race of thirty nine (39) nautical miles,
the first leg of which shall be a beat to windward; the third race {if neces-
sary) twenty (20) nautical miles to windward and return.

These ocean courses:shall be practicable in all parts for vessels of twenty two
(22) feet draught of water and shall be selected by the America’s Cup Commit-
tee of Société Nautique de Gendve. . The Committee will undertake a selection
process over the next several:months:and will announce its decision not later
than six months prior ta:the Match: -

The races shall be salledsubject tosuch rules and sailing regulations as may
now or hereafter be promulgated by the Société Nautique de Genéve, so far as

- they do not conflict with the provis ns of the Deed of Gift. No time allowances

shali be permitted.

The representative vessel of the Société Nautique de Geneve shall be named at
the time agreed upon for the sta e 'Match. This vessel shall be of such di-
mensions as are consistel eed-of Gift. All design and construction
elements, including:si mber. of hulls and particulars of rigging,
shali be of our choo e

ay adopt E'r;i__ag’u’'Ia'ti('ms clarifying and impiementing

ift:related to measurement of the chalienging
ce of challenge. We will promptly advise
ons. -

Société Nautique de Genéve 'm
the provisions of the Deed of
vessel and its compliance with
you of the adoption of any su

ca’s Cup and if successful we hope to wel-
up, providing for an open mufti challenger
.all competitors a realistic chance of win-

T2y

8820455

Port Nair » CH-1223 Cologny . 3
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Alinghi : Defender of the 33rd America's Cup - Alinghi launches muitihull training progr... Page 1 of 7

alrrncir

DEFENDER 39t AMERICA'S LA

Alinghi

' NEWS
FEATURE STORY

WORLD SAILING
NEWS

LATEST ON 33RD AC
SEAHORSE COLUMNS

LATEST NEWS

10.05.2009

Ernesto Bertarelli's
Alinghi SUI1 wins first
regatta of the D35
series on Lake Geneva

09.05.2009

Two wins for Ernesto
Bertarelli on Alinghi
SUT1 at D35 regatta,
day two

08.05.2009

Maiden race for Alinghi
SUI& on day one of the
D35 Championship

POLL

Have you visited our
video section, Alinghi

~ hitp://www.alinghi.com/en/news/news/index. php?idIndex=200&idContent=19382

Newwes tmages  Goodies  Guestbook  Racing Modin

O pooTHIS, BB R )

News

30.04.2009 (19:35 CET) - Geneva, Switzerland - Alinghi _
Alinghi launches multihull training programme
on Lake Geneva

Alinghi, 33rd America's Cup Defender, has started its 2009-2010 multihult! can
Switzerfand launching the two Décision 35 catamarans that will be used as training
towards a multihull America's Cup in May 2010. The sailing team. will be dedicated to
training, racing the Challenge Julius Baer on Lake Geneva for the rest of the se
withdrawing from other monohull commitments.

In addition to Ernesto Bertarelli’s criginal SUI1, the team has chartered a second De

(SUI6) for the season and the two grand prix multihulls wilt race the eight events that
summer, starting on 8 May with the Grand Prix Corum.

5/11/2009
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Alinghi launches multihuli tra
programme for 2009-2010 seasa
launched by helicopter from D«
boatyard in Lausanne will be
alongside SUI1 as a training pl
towards a multihull America’s Cu
2010 and to race the Challenge
Baer on Lake Geneva
(Photo credit: Stefano Gattini/Ali

Ed Baird wilt helm Alinghi SUI6 with Brad Butterworth as tactician white Ernesto Bertare
president, will helm Alinghi SUI1, “Ernesto and his team have been strong in this class
we look forward to learning from and with them throughout the season,” said Baird. ™\
we have a lot to learn, and there wiill be a number of great crews to race against, so we'
to have the opportunity to get back on the water in a competitive environment,”

The Alinghl multihulls will face a strong 10-boat fleet that includes some of the bes
multihull sailors in the world, and while an Alinghi team has won the last two champlo
the Lake, the team is candid in its expectations: "We are here to try to win, just as w
year, but this season is going to be tough: the circuit has two new boats (Veltigroup ar
Populaire) manned by highly professional multihuil sailors with lots of experience, so the
the races will be more challenging. We wili definitely be trying to keep the trophy in «
though!” said Yves Detrey, Alinghi bow/mastman. :

The first event, the Grand Prix Corum is from 8-10 May at the Société Nautique de Gené
Alinghi teams will start training from next Monday, “the D-35's represent a more sop
racing multihull than we have experienced before, and we need all the tralning opportt
can get as we prepare for an America's Cup in multihulls,” Baird concluded.

Crew lists

Alinghi SUI1

Club: Société Nautique de Genave
Ernesto Bertareili, helmsman

Pierre-Yves Jorand, mainsall trimmer, performance
Nils Frei, trimmer

Yves Detrey, bow/mastman, boat captain
JC Monnin, trimmer, performance

Luc Dubois, helmsman, performance
Tanguy Carlou, tacticlan

Coraline Jonet, trimmer

Andrew Graham, spare

Claudy Dewarrat, coach

Christian Wahl, tactician

Alinghi SUI6

Club; Société Nautique de Gendve
Ed Baird, helmsman

Brad Butterworth, tactician

http://www.alinghi.com/en/news/news/index. php?idIndex=200&idContent=19382 5/11/2009



Warwick Fleury, mainsall trimmer
Lorenzo Mazza, trimmer

Piet van Nieuwenhuijzen, bow/mastman
Curtis Blewett, bow/mastman

Murray Jones, tactician

Note to the Editor:

D35 racing programme
Chaltenge Julius Baer 2009

Alingin': Detender of the 33rd America's Cup - Alinghi launches multihull training progr... Page 3 of 7

Events ,

‘Organi:

8-10 May 2009 ”

Grand Prix Corum SNG

]

| 23-24 May 2009

Grand Prix Romandie.com - Act I |

| 63une 2009

Genéve-Rolle-Genéve

| 13 June 2009

Bol d'Or Mirabaud

| vce
[ sne

[ 27-28 June 2009 Grand Prix Romandie.com - ActII ||  CN
22-23 August 2009 ”__ ’ Open de Nyon SNR
5-6 September 2009 ”_7 HP Cup La Réserve YLSNt

F-ZEe_Etember 20_09- " _(_ir;nd Pri)_( Eeau-Rivage Palfce _UCW

D35 teams for the Challenge Julius Baer 2009

SUI1 . Alinghi SU11
Su12 Okalys-Corum
SUI3 Julius Baer
SUI4 Zen Too
suUIs Foncia
SuIe Alinghi SU16
SUI7 Zebra 7
SUI8 Romandie.com
SUI9 Smart Home
Sulio Ladycat
"SUI1L Veltigroup
SUL12 Banque Populaire

Additional information on the Décision 35

The D35 catamaran is a strict one design

class

concept constructed with materials produced

edge technology - its improved aerodynamics result in a lighter and faster craft.
distinctive feature of three hulis - the outer two acting as floats and the central hull a
strengthening structure - this catamaran is well suited to racing.

The D35 Class was founded in 2004 by Swiss sailors for frtendly competition on Swiss lal

Design team

Damien Cardenoso, Bertrand Cardis, Christia
Jean-Marie Fragniére, Gérard Gautier, Rém
Jeantet, Sébastien Schrmidt and Steve Waserr

ILength overall LOA

[14.95m (491t

|Beam

[8.74m (29f)

http://www.alinghi.com/en/news/news/index php?idindex=200&idContent=1 9382
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P_rx weight 1200kg

Draft — _ 3.2m (10.57) -
{Mast height 20m (65.6ft)
[Mainsall area |i81.6m2 (87872)

Gennaker area l|70.8m2 (7622)
Jib area ”30.7m2 (438ft2)
Top speed 'LZS knots

|Crew ”5 {minimum} - & men or 7 women (maximun

T

H
|

(Photo credit: Stefanc Gattini/Alinghi)

http://www.alinghi.com/en/news/news/index.php?idIndex=200&idContent=1 9382 5/11/2009
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(Photo credit: Carlo Borlenghi/Alinghi)

(Photo credit: Carlo Borienghi/Alinghi)

hitp://www.alinghi.com/en/news/news/index.php?idIndex=200&idContent=19382 5/11/2009



Alinghi : Defender of the 33rd America's Cup - Alinghi launches multihull training progr... Page 6 of 7

——o——oe__(PhOLO credit: Stefano Gattini/Alinghi)

(Photo credit: Stefane Gattini/Alinghi)

http://www.alinghi.com/en/news/news/index.php?idIndex=200&idContent=19382 5/11/2009
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" (Photo credit: Carlo Borlenghi/Alinght)

http://www.alinghi.com/en/news/news/index.php?idindex=200&idContent=19382 5/1 1/2009
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
GOLDEN GATE YACHT CLUB,
Plaintiff, Index No. 602446/07
-against- _ (LAS Part 49; Cahn, 1)

SOCIETE NAUTIQUE DE GENEVE,

Defendant, AFFIRMATION OF
N DAVID G. HILLE

-against-
CLUB NAUTICO ESPANOL DE VELA,

Intervenor-Defendant.

DAVID G. HILLE, an attorney duly admitted to practice law before the Courts of the
State of New York, hereby affirms under the penalty of perjury:

1. I am a member of the firm of White & Case LLP, counsel to Defendant Saciete
Nautique de Geneve (“SNG”). 1 base this Affirmation on my personal knowledge and, where
indicated, upon information and belief. .

| 2. I submit this Aﬁrﬁﬁion in support of the Notice of Counter-Settlement, dated -
December 6, 2007, submitted by SNG in response to the Notice of Settlement subﬁﬂﬁed by
Plaintiff Golden Gate Yacht Club ("GGYC™), duted December 3, 2007,

3. - By memorandum decisioﬁ dated November 27, 2007 {the “Decision”), this
Court granted summary judgment in favor of GGYC and granted in -part SNG’s motion for
summary judgment dismissing GGYC’s claims for breach of fiduciary duty. The Decision

directed the parties to settle an order. On December 3, 2007, GGYC provided counsel for
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SNG with a notice of settlement. Counsel for GGYC did not contact counsel for SNG before
serving its notice of settlement and therefore the parties had no opportunity to discuss
GGYC’s proposed order (the “Proposed Order”) before it was submitted. As noted below,
SNG believes that GGYC may well agree with some of the proposed changes to the Proposed
Order. |

4. In accordance with Section 202.48 of the Uniform Rules for the New York
State Trial Courts, SNG submits a proposed counter-order (the "Coﬁnter—Ordel”) to address
the defects in and problems with GGY(C’s Proposed Order. (For the Court’s convenience,
annexed hereto as Exhibit A is a eopy of the GGYC Propese,d Order (without exhibit) and
annexed hereto as Exhibit B is a black-line version of the GGYC Proposed Order showing all
changes made in SNG’s Counter-Order,) .

5. There are four problems with the Proposed Order:

¢  First, the Proposed Qrder inicorrectly describes certain of the parties’
submissions that were the subject of the Decision and/or the proceedings
befqre the Court, and also contains an unnecessary statement from the
Mercury Bay decision. The attached Counter-Order corrects these items,

. &;c_cm_d, the Proposed Order fails to include that the Court granted SNG's
‘motion diSmissing GGYC’s breach of ﬁduciafy duty claims. The attached
Counter-Order captures this holding from the Court’s Decisian,

. T_hyﬁ, the Proposed Order asks the Court for an éxtension of the dates of
the challenge match between GGYC and SNG to October 2008 which is.
impractical. For reasons described below, SNG requests that the challenge

| match dates be extended to July 2009 — the date when both parties

‘presumed they would otherwise be racing for the 33rd America’s Cup,

2
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¢ Fourth, the Proposed Order calls for SNG to notify GGYC of the location -

for any match races by December 3 1,2007. As discussed below, this is
inconsistent with SN G’s rights under the Deed of Gift, and otherwise
infeasible.

Challenge Match Dates Should Be In J uly 2009

6. In the Proposed Order, GGYC provides that “the dates for the challenge match
rages shall be October 1, 2008, October 3, 2008 and, if necessary, October 5, 2008 unless
other dates are agreed to by mutual consent of GGYC and SNG in writing.” SNG does not
dispute that an extension of the match race dates from the July 2008 dates in GGYC’ 8
challenge is both necessary and appropriate under the circumstances, However, holding the
match races in October 2008 is not feasibIe for reasons of which GGYC (and fhe Court) may
not be aware. SNG submits that the date for the challenge match race should be July 18, 21
a.nd if nece‘ssarS;, 23, 20009,

7. Under the Deed of Gift (the “Deed™), SNG as Defender is to have a minimum
of ten months to prepare its defense. As GGYC has recognized, that period should not be
shortened by the effect of legal proceedings and the uncertainty created by those proceedings
—especially given the expense faced by all the parties in preparing fer an America’s Cup
) defense It is undisputed that SNG and Club Nautico Espanol de Vela (“CNEV“) both have a
- right to appeal this Court’s interpretation of the Deed. Under any circumstances, the pursuit of
any appeal will encompass much of 2008, making an October 2008 race date irnpbssible.

8. it also is undisputed that SNG is entitled under the Deed to select the venue for
a match race with GGYC. SNG intends to select 2 venue in the Northern Hemisphere, and if
pe.ssible, in Europe. A match race cannot be held in the Northem Hemisphere between

November I, 2008 and May 1, 2009, because the Deed states that “no race shall be sailed in
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the days intervening between November 1st and May Istif the races are to be conducted in the
Northern Hemisphere.”

9. GGYC has made plain that it favors Valencia, Spain as the venue as indicated
in GGYC’s Proposed Order which provides that “the location of the match shali be in
Valencie-g Spain or any other location selected by SNG...” GGYC has also répaatedly made
public its preference that the next America’s Cup match be held in Valencia. Although SNG
reserves the right to choose any appropriate venue under the Deed (which is its right), SNG
had -selécted Valencia as the venue for the 33rd America’s Cup un‘dér the prior challenge from
CNEV and may consider designating Valencia as the venye for a match race with GGYC.

10.  As GGYC and the Court know, SNG had an agreement in place with the City
of Valencia for an America’s Cup event. That agreement did not provide for racing in
October 2008. Quite the contrary, it is infeasible to organize an event in Valencia in the fall of
2008 because Valencia is at that time hosting a Formula 1 Grand Prix motér race. Upon
information and belief, that Formula 1 event is scheduled to begin in late August 2008.

1. order to hold a Formuia 1 race car eveﬁt on the streets of Valencia, the City
of Valencia needs to make significant ch‘ang'es angd literally to take over and use facilities that
are otherwise used in the America’s Cup event. Thus, the venue agresment that had been
entered'int_o with Valencia for the 33rd America’s Cup when CNEV was the challenger of
record 'provides that part of the America’s Cup venue needs to be transferred back to the City
of Valencia for an 11 day period in eonnectibn with the Farmula 1 event. The venne
agreement provides that during that 11 day period, access is limited to the America’s Cup
~ facilities and that there can be no offshore operations, congcessions or advertising on the team’s
bases without approval from the Formula 1 organizers, etc. Thus, for an 11 day period just

over one month before the match races on the dates proposed by GGYC in the Proposed
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Order, there will be significant restrictions on the ability of both parties to prepare for, or
market, any sailing event held in Valencia.

12.  Inaddition, the venue agréement further provides that following. the 11 day
period, the Valencian authorities have a further 30 day period to “reinstate” the infrastructure
and America’s Cup facilities to their condition before the Formula I event. Even if Valencia
could achieve the 30 day schedule (and there is always a ﬁék it may not), these are plainly not
suitable conditions for the weeks leading up to the America’s Cup match. The Formula 1
event leaves insufficient time to ‘bmperly prepare for an America’s Cup match race and event,
significantly diminishing its comﬁetitive and commerciﬁl potential. (SNG believes that
GGYC may agree with this position but was probably not fully aware of the implications of
the venue agreement or the Formula 1 motor racing event leading up to October 2008)

13.  In addition, an October 2008 rac'ing date raises serious issues as to the we_af_:h::‘r
because in the Northern Hemisphere the autumn equinox brings the risk of uncertain winds
and storms that could make it difficult to complete any match before November‘, and which, in
light of the Deed’s prohibition on Northern Hemisphere racing from November 1 to May 1,
could well leave the SNG-GGYC match undecided for several months. This is as compared to
a summer racing date — like July 2009 — which, as GGYC will likely agree, ensures much
better racing Weather_,(as proven by the 32nd Cup matches, which were hngely successful as
run in the month of July).

14, Inlight of the foregoing, the Proposed Counter-Order sets the ¢hallenge match
race for July 18, 21 and, if hecessary, 23, 2009 unless the parties agree otherwise via mutual
consent. If the Court is for ény reason not inclined to set those dates in its order, then SNG
submits that the Octob_er 2008 dates in the Proposed Order should be used as July 2008 would

be unfair to both pariies.
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The Deed Does Not Provide For Ten Months Notice Of Venue

15.  The third from last “ORDERED" paragraph of GGYC’s Proposed Order
pravides as follows: “ORDERED that the lodatién of the match shall be in Valencia, Spain of
any other location selected by SNG provided SNG notify GGYC in writing by December 31,
2007 of the location it has selected for the challenge match races...” Although this paragraph
properly reflects SNG’s right to designate the venue in the Deed, there is no basis to require
SNG to do 50 by December 31, 2007,

16, GGYC is attempting to use the settle order process to gain a strategic advantage
to which it is not entitled under the Deed. SNG submits in its Counter-Order that it will
designate the venue no later than si# months prior'to the match racé, which, in the case of a
July 18, 21 and 23, 2009 match race as proposed above, would mean on or before January 18,
2009. Alternatively, the language that requires SNG to design#te a venue by a specific date
(ie., ... provided SNG notify GGYC in writing by December 31, 2007 of the location it has
selected for the challenge match races...”) should simply be stricken from the Proposed Order
as beyond the Deed of Gift.

17 . There is nothing in the Deed that requires the Defender to designate the venue
by any particular date. (A copy of the Deed is annexed hereto as Exhibit C.) Although SNG

will strongly considér Valencia as a potential venue as described above, it has the right under
the Deed to consider other venues as well. As required under the Deed, GGYC has committed
in its challenge 1o the exact dimensions of the boat with which it will race. The Deed leaves to
SNG the decisions of where that race will oceur and what kind of boat SNG will race against
the cha_l'lenger’s designated boat. Tellingly, although the Deed specifies the minimum time the
challenger must give the-befender (at least tén months), the Deed does not so limit the |

Defender. Choosing a race course obviously will take time and consideration and there is no
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basis under the Deed or elsewhere for GGYC to try to require SNG to designate a venue in
less than a month.

18.  Inaddition, as GGYC is aware, SNG cannot just designate a venue without
knowing if the relevant government authoﬁties will approve that choice and/or at least reach
agreement as ta certain basic terms regarding the event. This is particularly true of SNG
which is a Swiss club and therefore doe§ not have a “home” ocean coyrse for its Cup races.
This, again, is a process that obviously takes time and it is unreasonable for GGYC to expect it
to be completed during a few weeks within a holiday month.

19.  Significantly, there is a relevant analog for this circumstance. Following tht_z
Supreme Court decision in the Mer‘c;ug-Baz case upholding the challengers’ challenge, the
defender, the San Diego Yacht Club, sent a letter to the challenger, Mercury Bay, advising that
it would “un_d‘erfake a selection proceés over the next several months and will announce its
decision not later than ninety (90) days prier to the match.” (A copy of the letter is annexed
hereto as Exhibit D.) Notably thgt letter was apthored by Thomas Ehman, Jr., the main affiant
| for GGYC in this action. Although we understand that the venue was actually designated by
the San Diego Yacht chib in advance of that date, as could well be the case here, this was the
position taken by the defender and by the witness whose affidavits formed the factual basis of
GGYC’s submissions in this u;:ase.

20.  Under the circumstances, SNG submits that to the extent the Court is inclined
1o set a date by which SNG must designate a venue, that such date be no less than six months |
prior to thé match race, which, in the case of a July 18, 21 and 23, 2009 match race as
proposed above, would mean on or befare January 18, 2009. This is set out in the Counter-
Order. Alternatively, the language requiring $NG to designate a venue by a specific date

should simply be deleted from the Proposed Order altogether as beyond the Deed of Gift.
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WHEREFORE, SNG respectfully requests that the Counter-Order be entered.
Dated: New York, New York

December 6, 2007 () L\Q Q H';@
. s

DAVID G. HILLE
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Letter to Hon. Herman J. Cahn from Barry Ostrager re request to participate in |
conference call on competing orders submitted to Court, dated December 12, 2007
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Letter to Hon. Herman J. Cahp from Barry Ostrager, dated April 2, 2008
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- [8g] THE LAWSON HISTORY -

ENGLAND SENDS A CUTTER, WHICH
1S DEFEATED BY AN EASTERN YAGHT
CLUB VESSEL: 1885. CHAPTER VII.

P it WIS TORY, in every field of human effort, naturally

% B divides itself into epochs. The annals of the

erica’s cup which ended with the last Can-

adian races, may be set down as forming the first

epoch in its history, in which mistakes were not

wanting, but much progress toward better sport
was made,

The next epoch begins with the return of the cup

by the New York Yacht Club to the only surviving

company of original owners, in order that it might

gift. The club believed the original deed, though a simple and
direct document, was no longer adequate to cover all the points
that had developed in the growth of the sport. For example, it
was found it permitted a challenger built on the borders of the
United States to be brought to New York b canal, and it did not
prevent such a boat from being kept there l};om season to season
for the purpose of challenging for the cup. As the races were to

~ bring out seamanship ‘as well ag speed, according to the ideas of
both American and English yachtsmen, it was deemed desirable
that vessels should come to contend for the cup under their own
sail, and not in tow through a canal, or perhaps on the deck of an
ocean steamer. The question as to whether challengers should
be met thereafter vess;l for vessel was deemed an important one
to settle forever. 'These points the new transfer of the cup to the
club were designed to cover.,

The question of returning the cup to Mr. Schuyler for recon-
veyance came up after the races of Mischief and Atalanta.

The club, by resolution, on the 17th of December, 1881,
returned the cup to Mr. Schuyler, who, on Jan. 4th, 1882, re.
conveyed it to the club by a letter of gift, in which the cup was
vested in the club as trustee under the following conditions :

Any organized yacht club of a foreign country, inco
rated, patented, or licensed by the legishature, admiralty or
other executive department, having for its annual regatta an

which combines both), practicable for vessels of 300 tons,
shall always be entitled, t?rou h one or more of its members,
90 '




GEORGEL. SCHUYLER
From a woodcu, after a copy of a portrait in oils by Leon Bornat.




of THE AMERICA’S CVP {1885

to the right of sailing a match for this cup, with a yacht or
other vessel propelled by sails only, and constructed in the
country to which the challenging club belongs, against any
one yacht or vessel as aforesaid, constructed in the country
of the club holding the cup.

The yacht or vessel to be of not less than 30 or more than
300 tons, measured by the custom-house rule in use by the
country of the challenging party.

The challenging party shall give six months’ notice in writ-
ing, naming the day for the proposed race, which day shall
not be later than seven months from the date of the notice.

The parties intending to sail for the cup may, by mutual
consent, make any arrangement satisfactory to both as to the
date, course, time allowance, number of trials, rules, and sail-
ing regulations, and any and all other conditions of the match,
in which case also the six months’ notice may be waived.

In case the parties cannot mutually agree upon the terms
of a match, then the challenging party shall have the right to
contest for the cup in one trial, sailed over the usual course
of the annual regatta of the club holding the cup, subject to
its rules and sailing regulations, the challenged party not
being required to name its representative until the time
agreed upon for the start.

Accompanying the six months’ notice there must be a
custom-house certificate of ‘the measurement, and a state-

ment of the dimensions, rig, and name of the vessel.
' No vessel which has been defeated in a match for this
cup can be again selected by any club for its representative
untit after a contest for it by some other vessel has intervened,
or until after the expiration of two years from the time such
contest has taken place. :

Vessels intending to compete for this cup must proceed
under sail on their own bottoms to the port wEere the contest
is to take place. '

Should the club holding the cup be for any cause dis-
. solved, the cup shall be handed over to any club of the same
nationality it may select which comes under the foregoing
rules. '

Tt is to be distinctly understood that the cup is to be the.
property of the club, and not of the owners of the vessel
winning it in a match, and that the condition of keeping it
open to be sailed for by organized yacht clubs of all foreign
countries, upon the terms above lid down, shall forever
attach to it, thus making it perpetually a Challenge Cup for
friendly competition between foreign countries.

: Groace L. Scuuviez.
[o1]




EXHIBIT M






EXHIBIT N



WS \‘L\Y

NS, FURRanE,

WreAudne, uaiLia 108 WEST REQENT STREET,

| ey ,Q,Nw ow, JJ/ 7/ 89 5.
WP




'EXHIBIT O



BRIE BASIN. 1l6th dsptember 1901,

Exoerpt from Certificate of British Registry of Yacht Shamrock IT.
Official NMumber 114,671. Registry Number 99, in the Port of London
in the year 1901.

Britisk built Sailing Ship, Bullt at Dumbarton in year 1901 by
William Denny & Brothers. Dumbarton. X.B,

s'lmbﬂl.' Of Ihck!. srEBY ERE RS 0N 02:0
Humber of Masts .....overeer One
Mmd PO RN AR KRR R RO P Gu‘&'ﬁet‘
Stem SNA PV SN NSRS N Y A SW.
Bnﬂld UL NN AR ISR N ER NI RS Glencher
Galleries ...cicvansscesees Home
HOM- "'lv:o:-c‘ll-tl-uov.l.‘l—llah' nonﬁ :
?‘l‘mrk srrEsss e s e sy lﬂ.ckﬂl 8teel and mmese Bronz‘ .
Bulkhﬂm LA L LI N I I L B O ) Kane
Bﬂl“t kas L 2N N 2 S BF B U A Y A B Y !ana ’
Length from fore part of stem, under the bowsprit, to the aft
aide Of the h‘ad Of the. ‘t‘m po#‘b Ch AR RS e ey e n e 108 gt
Length at quarter éf depth from top of weathsr deck at side _
midﬁhipl 't_:O' bottm Of keelo BEP P AP AN S EA NI REN Y b ’1.50
m‘ﬂ hreadth ‘BO outsid‘ af plm LR RN NN N NN 24‘04
Depth m hﬂm LR R RN Sy (R AR S S R S R R I A BT B A A A 10.'1’1.’- ‘
Depth from top of deck at side amidahips to bottom of kesil ... 25 £t
Romﬂﬁfbaml '.I.'i.'_"I."IU!....l'..'.lﬂI“UO«!I--Ulll.l,li'.'l' /.5
Tﬁnnﬂgﬂ tmd‘r tﬁnﬂ&ge dﬁck A B R BN R A N R R NN N A SR l§8g77 »
Bo deductions. '
m‘:.ter‘dtmm .‘.......l.ll"'....‘."..I‘..l...'..'.!"'I[ 1%.77.
Commander Hiward Sycamnore. ‘ :
Owner, S&r Thomas Jolmstone Liptom, X.C.V.0,
of "Osidge™ Southgate, in the
County of Middlesex .

Owner of 64/84ths,
Certificate is dated at the Custom House, Londoa, first day of June
1901; and signed by

: €. J. STEBBING. Regilstrar of Shipping.
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- | FHL -z
McRCURY BAY BOATING Chup e
| o N, | -« 49 SR

EXTABLISHIEDY 1945

8 June 1988 DELIVERY BY COURIER

»

Commodore C Douglas Alford
San Diego Yacht Club

1011 Anchorage Lane

San Diego

CA 92106

Dear Commodore Alford
RE: CUSTOMHOUSE REGISTRY

-I enclose a true copy of the Certificate of New Zealand
Registry for the yacht “NEW ZEALANDY.

The original of the Certificate of Registry is now with the
‘yacht at the New Zealand Challenge headquarters in San Diego
and is available for your inspection. .

Yours sincerely ~
. ‘_/- .
H.Michael Fay

Chairman //"

AMERICA’S CUP CHALLENGE COMMITTEE

THE MERCURY BAY BOATING CLUB INC. PO.BOX &t WHITIANCA COMMODORE: TOBY MORCOM
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

Golden Gate Yacht Club,

Plaintiff,
v, : Index No. 602446/07
Societe Nautique de Geneve,
’ AFFIDAVIT OF MICHAEL D.
Defendant, - DRUMMOND

Club Nautico Espanol de Vela,

Intervenor-Defendant.

VALENCIA, SPAIN ) ss.:
MICHAEL D. DRUMMOND, being duly sworn, deposes and says:

1. I am over 18 years old and have personal knowledge of the facts set forth
in this affidavit. |

2. I am a member of the design team building Golden Gate Yacht Club’s
(“GGYC”) America’s Cup challenge vessel, as despr‘ibed in its Notice of Challenge with
accompanying Certificate of Challenging Ves;.el. Construction of GGYC’s challenge vessel has
not been completed.

3 The boat that began sea trials in Augusl 2008, referenced in Societe
Nautique de Geneve’s cross-motion dated April 30, 2009, hés been since March 2009 taken
apart,

4, Based on a construction schedule premised on a February 2010 race date,

completion of GGYC’s challenge vessel is expected to occur this summer,




DATED: May 11, 2009

Michael D. Drummond
_Pasaporte de Nueva Zelanda n® AB295218.~-=---

LEGITIMACION: En Valencia, mi residencia a once de Mavyo
de dos mil nueve. ———— oo L
Yo, JOSE-MANUEL FUERTES VIDAL, Notaric del Tlustre
Colegio de Valencia, mw———mmmmmmmma
BOY FE de qgue la firma gue precede, es la perteneciente
& Don Michel-David Drummond, con Pasaporte de su nacionalidad
nimare AB293218. Dicha firma ha sido puesta en mi presencia,
y asl resulta del Acta nomere 865/09 del Protocolo,
autorizada por mi el dia de hoy conforme al articulo 207,2,2®
del Reglamento Notarial. —se-ecmemmmm e e
En dicha acta, Don Michel-David Drummond declara conocer
el contenido del documento, cuya firma agul se legitima vy
quiere gque produzca los efectos gue le sean aplicables
conforme a lo previsto en la legislacidn de Estados Unidos. ——
Libro Indlcidor 329/2008, mmsom

FE PUBLJC
NOTARrq a

Nn’H!L PRIUS FIDE

I AL10964405
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[ ECURI'BY )
s UNI%’:EDSTATES ‘COASTGUARD: @

NATIONAL VESSEL DOCUMENTATION CENTER

CER TIFICATE OF DOCUMENTATION |

M

VESSEL NAME FICIAL NUMBER TTMO OR OTHER NUMBER YEAR COMPLETED
ISLAND PARADISE 9751 1 SGUO1601D191 1991
HAILING PORT . HULL MATERIAL o MECHANICAL PROPULSION

SALT LAKE CITY, UT STEEL YES

" GROSS TONNAGE NET TONNAGE TENGTH BREADTH OERTH

25 GRT 20 NRT . . 4.0

PLACE BUILT
LA CROSSE, Wi

OWNERS ‘ . OPERATIONAL ENDORSEMENTS
WESLEY |, INGRAM , RECREATION
DONNA A INGRAM ‘ COASTWISE

MANAGING OWNER
WESLEY L INGRAM
2408 SHERIDAN ROAD
SALT LAKE CITY, UT 84108

RESTRICTIONS
NONE :

ENTITLEMENTS
NONE

; "s’sue'o‘A?E i
Ausus"r o'B.éaes

PREVIOUS EDITION OBSOLETE, THIS CERTIFICATE MAY NOT BE ALTERED
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JA 822
disposition.

In case #1, Hercury Bay Boating Club seeks declaratory
relief against San Diego Yacht Club relating to the validity of
its challenge as well as an injunction precluding conaiderati&n
or solicitation of other challenges until Hercury Bay's
challenge, wh;ch is concededly the first one received by San

- Diego, i3 decided. In support of its request for injunctive
relief Mercury Bay Boating Club relies upon the exbress language
of the deed which mandates: “ . . . when a challenge from a club

fulfilling all the conditions required in this instrument has

been received, ne other challenge can be considered until the

pending event is decided.”

Following receipt of Mercury Bay's challenge, ©San Diego
Yacht Club commenced action #2 for interpretation or amendment of
the America’s Cup Deed of Gift and certain declaratory relief.
The relevant instrument is the 1887 Deed of Gift (incorporating .
iuo prier amendments and one order of 1nterpretat16nj of the
America’'s Cup by the donor George L. Schuyler to the Hew York
Yacht Club. The cup was donated:“dpon the condition tha£ it
shall be preserved as a perpetual Challengs Cup for friendly
competition between foreign countries.” The deed provides that
“[a)ny organized Yacht Club of a foreign country . . . Having for
its annual regatté an ocean water course on the sea, or an arm of
‘the sea . . . shall always be entitled to the right of salling a
match for this cup.”

San Diego Yacht CluE (“SDYC") specifically objects to the

+

CAGCOG073







'eneral j.s a necessar.v;ﬁ S




JA 825

defective due to the absence of the Attorney General in case #1
is without mebit.
STANDING _
San Diege Yacht Club'contends that ﬂercury Bay Boating Club,
a5 & mere beneficiary of a charitable trust, lacks standing to

bring case #1 or to participate in case #2, Consolidation of the

two proceedings renders the standing issue largely academic since

the issues (with the exception of Mercury Bay’s request for
! injunctive relief) have been submitted to the ecourt in case #2 by
the San Diego Yacht Club a8 a trustee and can be decided in the
context of the trustee’s request for interpretation or amenaﬁent

of the deed, Therefore, standing by Mercury Bay to allow +the

club to-maintain 2 sSeparate action is not crucial. It appears
that Mercury Bay has standing in any event. Although a person
having 2 special interest is sometimes permitted to maintain a
suit to enforce a charitable trust, the mere poﬁ#ibility that one
1 may be a beneficiary does not confer standing to maintain a suit
to enforce the trust (18 N.Y. Jur. 2d¢ Charities Sec. 40).

Generally, it 4is for the Attorney General to act as the
representative of the beneficiaries of charitable trusts {EPTL B-

1.1f£)). tHowever, Mercury Bay Boating Club is ﬁore than just a

. possible beneficiary under the deed, having imsued a formal

) challenge for the cup. As a ﬁeneral rule, the remedy of a

: beneficiary is to petition the Attorney General to champion the
" cause. However, in this case, the Attorney General supports the
pPosition of the San Diego Yacht Club in all respects requiring

Mercury Bay to participate or not have its position representad.

e
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fact. racing ninety footers may turn out to be more economical

given the shorter interval proposed between competitions. In

preparing for recent twelve-metre matches held three to four

years apart, the competitors often spent millions of
dollars building several boats to practice and test technelogical

inncvations, 1£ _the larger boats are raced at more Zfrequent

intervals some yachtsmen believe that the cost will be less <than
that 4involved in holding a twelve-metre campaign. In addition,
it appears that n;nety footers may be ideal and twelve-metre
boats ill-suited for a competition to be held in San Diego with
its light winds.

The potential exclusivity problem raised by a one-on-one
challenge does not appear to be a realistic concern at this

juncture. Although San Diege has declined to negotlate with the

' éhallenger. Mercury Bay expresses it willingness to participate
| in a multi-national elimination series, in 18988 uSing ninety
footers..for the right ﬁo challenge for the cup and to négotiate
other terms.

In any case, it is clear that the donor structured  the
Aﬁerica': Cup competition as a “challenge cup.” The <challenger
is given the right to designate the size or dimensions of 1its
boat within the limits of the deed and tc set the dates and times
Yor the races. The holder/defender has the right to set the

courses for +the race and to have its clubs’ rules and salling

regulations govern. It should be stressed that much if not all

of +the above can be altered under the mutual consent provision.

16
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In fact, the multi-national elimination format that San Diego
basically wants written into the deed was worked but by the
participants under the more flexible mutual consent provision, as
was the three to four year gﬁp between races, Itris not at all
cle;r that maintaining a minimum three to four year - period
between races is in the best interests of the sport or more
importantly, within the donor’'s intent. HNo prejudice will result
if the minimum +ten months’ notice period 1is not lengthened
through negotiation. .The same time limitations apply to all the
participants. Finally,‘ San Diego has failed to support - it
contentions that the Mercury Bay challenge will hurt the level of
competition for the cup.

Clearly, New York courts have CY pres power over charitable

trusts under EPTL 8~1.1(c). The statute Provides that whenever

it appears to the court having jurisdiction over a charitable

trust that circumstances have so changed since the execution of
the instrument making the charitable disposition as to render
impossible or impracticable literal compliance with the terms of
the deed, +the court may make an order directing that +the
dispﬁsition be adminisztered or applied in such a manner as in the

court's Judgmant will most effectively accomplish the

instrument’'s general rurposes, free from any spacific
restriction, limitations or direction contained in  the
instrument.

Ly pres relief as applied to a general charitable trust is
applicable on the basis. of changed circumstances only when it has

become impracticable or impossible beneficially to literally

\
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the terms of the deed to change the America’ 8 Cup into an avent
virtually dominated by the defender, cy pres relief is
unwarranted. Therefore, 1n the face of g properly tendered
challenge, San Diego Yacht Club, having accepted the cup pursuant
to the terms 0of the deed, may either accept the challenge,

forfeit the cup, or negotiate agreeable terms with the

challenger. For the court to decide otherwise would be to allow
the holder of the America’s Cup +to virtuslly unilateraliy dictats
conditions for future competitions. That result is unjustified
in view of the workable deed and would clearly wviolate the
donor's intent.

Accordingly, the relief requested ﬁy the partiea is granted
solely to the extent of declaring that Mercury Bay Boating Club
has tendered a valid challenge and that San Diego Yacht Club must
treat it as such in accordance with the terms of the deed. The
ten month notice Period previously tolled pending determination
of this litigation shall continue running from the date of
service of a copy of the order to be settled herein with notice
of eﬁtry. In view of the foregoing, the court need not consider

Hercury Bay Boating Club's request for injunctive relief , which

iz denied as moot.

Settle order.

s

Dated: ?’ggn.;éﬁf-‘/'”‘?)"//?{,?
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CERTIFICATE |

OF NAME, RIG AND SPECIFIED DIMENSIONS OF -

CHALLENGING VESSEL

I, Commodore Marcus Young, certify the details set out below as to the
name, rig and specified dimensions of the keel Yacht to represent Golden
Gate Yacht Clab in a match for the America's Cup to be sailed in
accordance with the Notice of Challenge herewith:

1. Name: USA

2. Owner: Oracle Racing, Inc,

3. Rig: Single-masted, sloop-riggéd

4. - Dimensions:
(a)
(b)
(c)
(@)
(e)

Length on Load Waterliné — 90 feet
Beam at Load Waterline — 90 reet
Extreme Beam ~ 90 feet

Draught of water (hull draft) - 3 feet
Draught of water (boards down) — 20 foet

Norbert Bajurin, Staff Cyimodors
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CTFULLY REFERRED TO

MOTION/CASE S RESPE

JISTICE
DATED

. J.8&.C,

e

Order dated Noven.Der 19, 1997 ... 69 |
SUPREME COURT OF THE STATE OF NEW YORK — NEW YoRKk county (2)

3 s .
PRESENT: Hoﬂ_' m " PART /0

Jugtice

éwz‘r"mﬁwmjﬂ . 093¢1/7y
% '&ouléwmd. gz"w mm% 7.

mmmmﬂt;___mmamwmn%;/ﬁ |
- . .- .

Notice of Motion/ Order 1o Show Cause « Affidevitg ~ !uhlbiu
Answering Affidavits — Exhibits
Replying Affidavite

Cross-Motion: xx Yes — No
Upon the foregoing pepers, it s ordered that this motion and cross-motion are denied

in conformity with the decision and ORDER filed herewith.

Deted: _tovastr é,z 1087 Vi
‘ BEATRICB SHAINSKNIT, . s8¢
Check one: NAL DISPOSITION _.— NON-FINAL D iPOSiTlON

hqs e




SUPREME COURT: NEW YORK COUNTY

------------- .--------------------x

LITTLE PRINCE PRODUCTIONS, LTD.,

Plaintiff,
Index No. 108849/94

'-against— '
' cal, #9 - 8/25/97

JOHN SCOULLAR and RICK CUMMINS,
Defendants. -

Py,

-c-----—--.--b-—----—.-—-------&--'x‘-..-

BEATRICE SHAINSWIT, J.:
Plaintiff Little Prince Productions, Ltd. {"Little Prince";

moves :this Court for an order, "clarifying o»r Tedifying” thae

Crdar,/Judgment of this Courz, darted Cacamber <&, 1298  ("eha
Judgment"i s provide that the rights 2 defendants ave subzact o
TooTrnnreazt between  Little  Tripes and  an BRLLTY tnown

TheatreWorks USA Corp., dated Uecember 31, 1292, Jefendants cross-

move {2r injunctive and related reliaf,

Liztle ?rince formerly enjoved extangia centractual righss =o
vrzduce periormances of -he chaldrens’' zslassic The Little Prince,

sveated Ty the late Antoine De Saint-EZxurery. Thig Sourt zeld, :inm
2 Judgmenz, that as a result of a TOnIract a2ntervad int;‘ce:wgen
The Z:3i:l2 Priace and the defendan:s, Tany ¢f ticse Tights wara
transferres o rthe défendants. The rapers before cthig Cours
-ndicate that the Judgmen; is presently an appeal.

The present application is nothing more than a collatevral
attack 2r the Judgment,.and there is ne tolorable rsasen ta- grant
the rei:ef sought. Little Prince has fajijed to demcnstrate thac
This 15 & case of "fraud, miscake, inadvartanca, surnrige v

axzusakl: neglece v McKenna v, County of Nassgau, =« NYS4 o




(1984). TLe application for injunc:ivé rgliéf is also denied, as
there is no predicate in the pleadings which weuid permic this
Court to grant injunctive relief toldefendan:s. Arvay v, New York
Tel Co., 81 AD2d 600 (2d Dept 1981). The application for sancticns

is also denied.
It is ORDERED that the motion and crossmotion are denied.

Dated: November /37. 1997
ENTER:

"/"-('../.'-

BEATRICE SHAINSWIT, J.S5.C.




SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK ‘ |
LITTLE PRINCE PRODUCTIONS.LTD. ~ :  Index No. 10884904
Plainiff. :  Affidavit of Service
. v. .
JOHN SCOULLAR and RICK CUMMINS
Defendants.

State of New York )
County of New York ) ss.:

'_ I. Anita C. Benskin. being swom, sav:
I am not a panty to the action. am over 18 years of age and reside in Brookivn, New York.
On January 7. 1998, | served the Notice of Appeal in the above entitled action upon the

artomey with the address listed below, by depositing one copy thereof into the custody of United
State Post Office. postage prepaid first class mail.

Deutsch Klagsbrun Blasband
800 Third Avenue
New York. NY 10022

Q. R i
Anita C. Benskin

~ Swom to before me this
27th day of January, 1998

Notsy Pu

Quaiiied Yark
Cammeusion Feoirgs Dae, 9, 12_?3

FRICEL e Prmss Smoie of aoel
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VIGILANT

Mew York Yacht Club, USA, Edition 8(1893)

-Architecte :Nathanael Greene Herreshoff
Chantler : Herreshoff Manufacturing Company

- 1893: Victorious defender of the eighth America's Cup (1893). Winner over Valkyrie IT (GBR).

1893
Vigilant was the first victorious defender designed and built by the ingenious American designer, nicknamed the Wizard of Bristol,
Nathanael Greene Herreshoff, Nat Herreshoff repeated this success in 1895, 1899, 1801, 1903 and in 1920.

Vigilant won the 1893 American selection trials for the Cup defence and had beaten Colonia, Jubliee and Pilgrim.
America's Cup races: Sailed October 7 to 13, 1893 in New York

Best three out of five races.

Vigiiant vs. Valkyrie II

Alternating courses: the first one, 15 miles to windward off Scottand Lightship and return; the second one, equilateral triangle,
30 miles.

Races: three sailed,
Results:
Vigilant beats Valkyrie II by three wins to nill

- October 7, 1st race, 30 miles, Windward-Leeward Course: Vigilanf beats Valkyrie IT by 8 minutes 48 sec in corrected time.
~ Qctober 9, 2nd race, 30 miles, Triangular Course: Vigifant beats Valkyrie II by 10 minutes 35 sec in corrected time.
- October 13, 3rd race, 30 miles, Windward-Leeward Course: Vigilant beats Valkyrie 1T by 40 seconds in corrected time,

1894 _
Vigilant was sold-to Howard Gould. It was the first defender to sail in Europe to race the British yachting season. The boat’s
reputation was harmed. It raced sixteen times against the already famous Britannia {1893), the future royal cutter designed by
George Lennox Watson. Vigifant was beaten twelve times by Britannia in the Solent! :

1895 .
Vigilant raced the elimination trials for the 1895 America's Cup defence won by Defender the last new Nathanael Greene
Herreshoff Cup craft.

1896 - 1906 _
Five different owners for Vigifant. It was only sailed for cruising.

1906
Bought by William Iselin who sailed it until 1910.

19190
Vigilant was sold to a junkyard in New London. It was broken up in 1910...

J.T.

VIGILANT
1893
USA

Yacht Club: New York Yacht Club, New York, USA
Victorious defender of the eighth America's Cup (1893}, Winner aver Valkyrie IT (GBR}.

Owner: Syndicate led by C. Qliver Iselin, and formed by Edwin D. Morgan, Augustus Beimont, Cornelius Vanderbilt, Charles R,
Flint, Chester W. Chapin, George R, Clark, Henry Astor Carey, Dr. Barton Hopkins, E.M. Fulton, Jr. and Adrian Iselin.

Centerboard sloop
Length and sail area rule
Rating: 96.78



Deslgner: Nathanael Greene Herreshoff

Builder: Herreshoff Manufacturing Company, Bristol, Rhode Island, USA
Sailmaker: Herreshoff

Year of building: 1893
Launched: June 14th, 1893

Skipper: Nathanael Greene Herreshoff

Captain: William Hansen _

Afterguard: Edward A. Willard, Herbert C. Leeds, Newberry Thorne, Woodbury Kane, W. Butler Duncan, Jr, and Captain Norman
Terry.

Data:
'Construction -

Construction: all metal

Frames; Steei

Its under-water body was of Tobin bronze. Its top strakes were of steel.
Centerboard: Tobin bronze made.

Pimensions -

L.O.A.: 38.50 m

LW.L.: 25,90 m

Beam: 7.92 m

Praft: 3.96 m, centerboard up
Displacement: 138 tons
Centerhoard weight: 7.7 tons
Sail area: 1014.50 m2

Mast: 26.67 m

Boom: 29.60 m

Bowsprit: 9,80 m

Topmast: 17.90 m

Date de construction 1893

Premiére sortie 14/6/1893

Edition 8(1893}
Equipage
Matériau coque Stee!
Matériau mat Steel
Longueur hors tout 38.5
Longueur de fiotaison 25.8
Hauteur mat 26.67
Largeur 7.92
Béme 29.6
Surface de Voile (m2)
Déplacement (tonnes) 138
Tirant d'eau 3.96
Jauge

Lest (tonnes)

LOUIS VUITTON EM endesa &b Santander  Alcater-Licent @)

Nespresso « Adacco + Ford « El Corte Inglés « Estreliz Damm « Grupo Leche Pascual » Cocs-Cola + Vodafones
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DEFENDER

New York Yacht Club, USA, Edition ${1895)

Architecte :Nathanael Greene Herreshoff
Chantier : Herreshoff Manufacturing Company

- 1895: Victorious defender of the 1895 America's Cup

1895 )
Defender is Nathanael Greene Herreshoff's second victorious defender. The boat Is designed in the utmost secrecy and her
construction shrouded In mystery. No one was ailowed to enter the yard, especially not press or photographers.

In building Defender, the Herreshoff brothers® special innavation is the use of Aluminum. But, just after the beat Is launched, is
becomes evident that is suffers from a fittle known phenomenon: corrosion due to electrolysis. This type of construction allowed a
weight saving of 17 tonnes over dlassical building methods.

During the defence selection triats, Defender sails against Vigilant, Volunteer and Jubllee. During the final, only Vigilant
(1893) skippered Charlie Barr races against Defender. On August 10 Vigilant notches up a win. Defender does not finish due to
rig problems. Defender strikes back on August 29 and 30 with two easy wins against Vigilant and is selected to defend the
America's Cup against the British yacht Valkyrie IIT.

America's Cup

September 7 to 12, 1895, off New York

Defender races against Valkyrie ITI in the best of five series

Three different courses.

The flrst one; 15 miles to windward off Scotland Lightshlp and return.

The second one: equilateral triangle, 30 nautical miles

The third one: 15 miles to leeward and return from Sandy Hook Lightship.

Results

Defender beats Valkyrie III by three wins to nil

September 7, first race, 30 nautical mile windward-leeward course; Defender beats Valkyrie III by 8 minutes and 49 seconds
on corrected time. '

September 10, second race, 30 nautical mile triangular course: Defender is beaten by Valkyrie III by 47 seconds, but Valkyrie
II1 is disqualified by the race committee after the two yachts clash on the start line. Defender is awarded the win.

September 12, third race, 40 nautical mile windward-leeward course: Defender beat Valkyrie IX1, although Valkyrie III
crosses the start line, but immediately retires,

Folfowing the Cup, Defender is towed to New Rochelle and stays four years without sailing.

1899

-J. Plerpont Morgan and W, Buttler Duncan rebuild Defender as a trial horse for the 1899 America's Cup defence candidate,
Columbia. :

The yacht is towed to Herreshoff's Bristol yard for restoration to emable it to race in the selection trials for the 1899 defence,
Following the selection trials, Defender returns to its mooring.

1901
Defender is broken up.

1.T.

Defender
1895

United States
Sloop

Yacht club: New York Yacht Club, New York, United States



Victorious defender of the 1895 America's Cup

Owners: Willlam K. Vanderbilt, Edwin D. Morgan and C. Oliver Iselin.
Rating: 100.36

Designer: Nathanael Greene Herreshoff

Builder: Herreshoff Manufacturing Company, Bristol, Rhode Island, United States
Saitmakers: Herreshoff (Bristot) and MM. Wilson & Siisby (Boston)

Year of building: 1895
Launched: June 29, 1895

Skipper: Henry C. Haff
Afterguard: Herbert C. Leeds, Newberry Thorne, Woodbury Kane, W. Butler Duncan, Jr., Mrs. C. Oliver Iselin, C. Oliver Iselin and
Nathanael Greene Herreshoff.

Data
Construction

Construction: all metal - Manganese bronze, Steel and Aluminum
Frames and sternpost: Steel

Keel and bottom plates: Manganese bronze

Topside plating, deck, beams and rails: Aluminum

Balfast: Lead

Dimensions

Length overall {(LOA): 37.50 m

Length waterline (LWL): 27.17 m

Beam: 7.03 m
Draft: 5,81 m ’
Sail area: 1134.30 m2

Dispiacement: 151.5 tonnes

Ballast: 85 tonnes

Tonnage: 100 tonnes

Mast height: 28 m

Boom: 31,20 m

Bowsprit: 9.29 m

Topmast: 17.50 m-

Date de construction 1895

Premiére sortie 29/5/1895
Edition 9{1895)
Equipage . '
Matériau coque Steel .
Matériau mat Steel
Longueur hors tout 37.5
Longueur de flotaison 27.17
Hauteur mat 28
Largeur 7.03
Bdme 31.9
Surface de Voile (m2)
Déplacement (tonnes) 151.5
Tirant d'eau 5.81
Jauge
Lest {tonnes) 85
LOUIS YUITTON EMl endesa &b Santander  icatet-ucent @)
TIFORTEAS
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COLUMBIA

New York Yacht Club, USA, Edition 11(1901)
New York Yacht Club, USA, Edition 10(1899)

Architecte :Herreshoff Manufacturing Company
Chantier : Nathanael Greene Herreshoff

-1899: Victorlous defender of the tenth 1899 America's Cup Challenger, winner over Shamrock I
-1901: Victorious Defender of the 1901 America’s Cup.

Valencia, 07-11-2005 -

1899

Columbia was the third defender modelled and built by Herreshoff. 3. Plerpont Morgan and W, Buttler Duncan rebuilt Defender in
order to use it as a trial horse for the new 1899 America’s Cup defence candidate, Columbia which won the elimination trials over
Defender easily. :

America’s Cup races: sailed from October 16 to 20, 1899, New York

Best three out of five races.
Columbia vs. Shamrock I

Three different courses: the first one, 15 miles to leeward and return from Sandy Hook Lightship; the second one, equllateral
triangle, 30 miles; the third one, 20 miles to leeward and return from Sandy Hook Lightshlip.

Races: three saijled.

Results:

Columbia beat Shamrock I by three wins to none

- October 16, 1st race, 30 miles, Windward-Leeward Course: Cofumbia beat Shamrock I by 10 minutes and 08 seconds on
corrected time.

- October 17, 2nd race, 30 miles, Triangular Course: Columbia won, Shamrock I withdrew.

- October 20, 3rd race, 40 miles, Windward-Leeward Course: Columbia beat Shamrock I by 06 minutes and 34 seconds on
corrected time.

Columbia sailed back to Bristol to be dry-docked and where an exceptional destiny waited for it,

1909 : .

Columbia is the third defender designed by Herreshoff, although the talented designer focuses on ancther new candidate for the

defence of the Cup, Constitution.

But the New York Yacht Club Committee make a fatal error when they sideline Charlie Barr, victorious skipper of the 1899 Cup
series, because of his Scottish origins.

Barr bursts back onto the scene as skipper of the ‘old' Columbia. He turns races against Constitution into tactical lessons.

A row erupts when Bostenian Thomas W. Lawson commissions Independence as a defence candidate, even though he is not or
has any intention, of belonging to the defending club, a requirement outlined in the Deed of Gift.

The scow—typé design performs embarrassingly, is too fragite and never a serlous candidate. Before the Cup match had been
decided, her hull is sold for sCrap.

Columbia and Constitution compete against each other on 18 eccasions over the season, winning nine times apiece,

" The final elimination trials are held between August 10 and 25, 1901. Constitution, skippered by Urfah Rhades, proves too
inconsistent and Columbia, helmed by the aggressive Barr, is selected to defend the Cup against Shamrock II.

The America's Cup
September 28 to October 4, 1901 off New York, United States

Columbia races against Shamrock 1I in the best of five race series



There are three course options

The first one |s 15-nautical miles to lee leeward and return from Sandy Hook Lightship.
The second one is a 30-nautical mile equilateral triangle.
The third one is 20-nautical miles to leeward and return from Sandy Hook Lightship.

Results
Columbia beat Shamrock IT by three wins to nil

- September 28, first race, 30 mile windward-leeward course: Columbia beats Shamrock II by one minute and 20 seconds on
corrected time, _ _

" - October 3, second race, 30 mife trianguilar course: Columbia beats Shamrock II by three rinutes and 45 seconds on corrected
time, ’

- October 4, third race, 40 mile windward-leeward course: Columbia beats Shamrock IT by 41 seconds on corrected time
{Shamrock II beats Columbia by two seconds on elapsed time),

Cotlumbia beats Shamrock II by three wins to nil

Columbia enters America's Cup legend as the first boat to win the trophy two times in succassion. Only two other boats later
equal this record: Intrepid in 1967 and 1970 and Courageous in 1974 and 1977,

The 'old’ Columbia beat the brand new Shamrock II in spite of the Irish challenger's scientific appreach to design.

The talent of Charlie Barr is considered the biggest factor in the successful defence. Sir Thomas Lipton concluded: "We have been
beaten by a better boat", He should have said "hy a better skipper”, ) .

Designer Nathanael Herreshoff still regarded Constitution as the faster boat.

1902
‘Columbia is put on hold in Robert Jacob's yard at City Island.

1903 )

Columbia is refitted by Edwin D. Morgan and skippered by Captain "Lem" Miller, Charlie Barr's mate during the 1899 and 1901
Cup campaigns, In order to sail the elimination trials for the 1903 America's Cup defence. It is crushed by the impressive
Reliance.

1904
Businessmen consider converting Columbia into a restaurant moored on the North River, but the project is scraped.

1913 .
The 1899 and 1901 America’s Cup winner Is transferred to the Hawkins Yard at City island and cut up for the scrap.

Columbia

1901
Fin keel sloop
United States

Yacht club: New York Yacht Club, New York, United States
1899: Victorious defender of the tenth 1899 America's Cup Challenger, winner over Shamrock I
1901: Victorious defender of the 1901 America's Cup

Owners: J. Pierpont Morgan and Edwin D. Morgan

Designer: Nathanael Greene Herreshoff
Bullder; Herreshoff Manufacturing Company, Bristol, Rhode Istand, United States
" Sallmaker: 1899, Herreshoff {Bristol}; 1901, Ratsey (City Island)

Year of building: winter 1898 and 1899
Launched: June 10, 1899

Skipper: Charlie Barr

Captain: "Lem" Miller

Afterguard 1899. Newberry Thorne, Woodbury Kane, Herbert C. Leeds, W, Buttier Duncan Ir., Mrs. C, Oliver Iselin & C. Oliver
Iselin,

Afterguard 1901: James Parker and Herbert C. Leeds

Data
Construction

Constructlon: Metal
Frames: Nickel Steel



Hull: Tobin Bronze
Ballast: Lead
Mast: Steel, then Oregon Pine

Dimensions

Length overall (LOAY: 40.15m
Length overall (LWL): 27.25 m
Beam: 7.39 m

Draft: 5.97 m

Displacement: 148.7 tonnes
Balfast: 90 tonnes

Tonnage: 102 tonnes

Sail area: 1189m2

Mast: 30.10m

Boom: 32.61 m

Bowsprit: 8,15 m

Topmast: 12.03 m

Rating: 102,355

1.T./nc

Date de construction 1899

RISFONTERS

Mespresso » Adecco * Ford + El Corte Ingiés + Estrefla Damm » Grupo Leche Pascual » Coca-Cola » Vodafone

Premiére sortie 10/6/189%
Edition 21(1901) Edition 10(1899)
Equipage
Matériau coque Stegl Steel
Matériau mat Steel Steel
Longueur hors tout 40.15 40.15
Longueur de flotaison 27.25 27.25
Hauteur mat 30.1 301
Largeur 7.39 7.39
Béme 32.3 32.3
_ Surface de Voile (m2) .
Déplacement (tonnes) 148.7 148.7
Tirant d'eau 5.97 5.97
Jauge
Lest {tonnes) 90 90
LOUIS VUITTON EMl endesa & Santander  Alcatet-Lucent ()
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5 May 2009

Marcus Young
Commodore _
Golden Gate Yacht Club
#1 Yacht Road -
San Francisco, California 9 a G

Dear Commodore,

f April 23, 2009 between SNG and GGYC
Is-of the next America’s Cup, including the
om House registry, and the potential
I match:that GGYC has proposed.

“of SNG met with representatives of
re Fred Meyer, SNG Vice-
Butterworth, SNG member
Masmegjan, SNG member and
bles, ‘SNG: ad-hoc secretary,
GGYC board: member and BMW

de Elvira, BMW ORACLE Racing
: Racmg Rules Advisor.

As you know on April 23, 200
GGYC in Geneva, Switzerlari
“Commodore and America’
and America’s Cup Commlttee
America’s Cup Committee S
GGYC’s representatives were M
ORACLE Racing General Counsel; M
Design Team; and Richard Slatter, BM\

dates for the race. SNG explained its
ns of the Deed of Gift. This meant the
¢ ‘under ‘the Deed of Gift, May 3, 2010:
anything in protest to SNG’s statement
der the New York Court’s: Order read
one said that this date was contrary
the Deed of Gift. No one said the
GGYC’s representatives instéad chose to

v1_e_w that _it had to’ (;_o_mply w;th the ex
‘race would be held on the first perhiiséx )
‘None of GGYC’s multiple representative:
that.it believed the first race date s
together with the Deed of Gift was.
‘to the Order. No one said that it w
‘tace needed to be held in February, 201
:remain entirely:silent:on the race date.

‘At the ¢onclusion of the meeting, Mr. Masmejan tried dgain: to'raise the race date issue

:with Ms. Erkelens. This was part of an effort-to see if the partiés ¢ould reach miitual

agreement on.the date of the race. The New York Court’s Order expressly allows that:
eo——

v

\b'hm.""

Port Moir « CH-1223 Cologny
Secrétariat T +41 22 707.05 00 » F +41 22 707 05 09 » Restaurant T-+47 22 736:39 20
e-mail: admin@nautique.org « www.nautique. org
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“Notwithstanding the above, the parties may mutually agree in writing to other dates.”
Mr. Masmejan: specifically asked Ms. Erkelens whether she wanted to discuss the race
date. Ms. Erkelens responded that she preferred to do it in another meeting. Ms.
* Erkelens asked if Mr. Masmejan. would be avaijlable for a meeting for the week of April
27 in'New York. Mr. Masmejan sald he was not so they would need to find another
mutually convenient time.

Instead of arranging the follow—up meetmg discussed at.the conclusion of the April 23
meeting, GGYC decided last Monday t6: reénew its iegal proceedings. While we are
disappointed with: GGYC’s ‘decision to: turn. again-to-litigation; we remain willing to
continue our mutual consent negotlatlons on the race date.and other issues regarding the
next-America’s Cup. To this end, we propos¢ a meeting of representatives from GGYC

and SNG on May 11, 2009-at 10. 30 local tlme

Finally, at: our previous meetmg we once: agam ms:sted on our Deed of Gift-right to be
tlmely mfonned about the Challengmg Vessel and to ihat effect to recewe as soon as

rld'cncourage GGYC to: obwate the need for
addltlonal Conrt mterventnon by snmpl comp]y_lr_lg w:th lts obllgatlons under the Deed of

_Bred-Mew _ e L Alec Tournier”
~ ‘America’s Cup:Committee:Chairman B General secretary’

DY
Port Noir « CH-1223 Calogny
Secrétarlat T +41 22 707 05 Q0 « F 441 22 70705 09 « Restaurant T +41 22 73639 20
e-maik admin@nautique.org - www.nautique.org
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Team NZ rule out buildihg

multihull boat

CEO Grant Dalton says Team NZ will not build a multihull
boat to challenge for the next America's Cup, as it would
be impractical

Enter
Kate }
s IMISSit

24 April 2009 %
Team New Zealand have ruled out building a multihull boat ™
to challenge for the next America's Cup.

© law a

Napie
Alinghi and Oracle have agreed to race giant multihulls next year, after Alinghi =~ ¢ or

rejected Oracle's proposal for a multi-challenger monohull regatta.

The first meeting between the rival Swiss and American teams to negotiate the Baske

terms for the regatta ended in discord. Alinghi skipper Brad Butterworth says
there were a whole bunch of things put on the table for mutual consent, but the
two sides were never going to see eye to eye.

Butterworth says Oracle may decide to open up the challenge to other syndicates,
but it is unlikely any will be able to build 90 foot mulii hull boats in time.

"At the moment we're happy for the thing to go ahead and have these two boats
sailing in it. Somebody else, if they want to have a challenger series with the
same sort of boats, we won't stand in their way - and will actually provide more
time if that's what they want." '

Entert

But Team New Zealand CEO Grant Dalton says that will not happen due to cost
and time.

"In practical terms it's completely impractical. No challenger will build a
multihull to be involved."

Dalton says they are planning for a multi challenger regatta in 2011.

>> More Sailing News #5563
® 2009 NZCity, NewsTalkZB .

24 apr: It's not good news for Team New Zealand

5/11/2009
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06 apr: Rescue underway for 2 yachties

03 Apr: Regatta brings in $16m for Auckland
03 Apr: Team NZ sceptical about cup chances
03 Apr: Oracle wins appeal against Alinghi

25 Mar: Minoprio brings in the big guns

15 Feb: Emphatic Team NZ victory
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